)

MHcTUTYT 32 YOBEKOBU NpaBa

ITPETJIE]] HA TIPABHUTE JIEKOBHA
BO PEITYBJIMKA MAKEJJOHUJA
HN3 [IPUSMATA HA EGEKTUBHA 3AIITUTA
HA ITPABATA Y CJIOGOJIUTE HA TPAIAHUTE



N3paBau:
NHCTUTYT 32 YOBEKOBHU ImpaBa

ABTOpU:

Maprapura llana Hukonoscka
Arum Mudrapu

Bepa Kono

Panko MakcuMmoBcKu

dupanuo Croes

MaxmyT Jycydpu

TaTtujana Temenkocka MuieHKoBUK

YpenHuk:
Npena llynynocka- npoekTeH pakoBOAUTET

JlexTop:
Tarjana CrojanoBcKa

“OB0j IIPOEKT e IeJIYMHO I10 >KaH of Amba-
EMBASSY JIp Aeny anp o

OF THE

cagara Ha CAJl. Mucnewara, OTKpUTHjaTa U
3aKJIYUOLMTE WJIM TPEeropakuTe U3HEeCeHU

UNITED STATES OBJle Ce HAa aBTOPHUTe U He 'Y 0Jjpa3yBaaT OHUe
OF AMERICA Ha Crejr [lemaptmenTtot Ha CAJl*




CoaprxkuHa:

[TpegMeT 1 omihaT HA QHATM3ATA . .. vvverererarennnnanns

HpaBHa paMKa 3a OBO3MOKYyBame 3allITUTA Ha
IpaBaTa u CJ'IO60/:[I/ITe Kou ce ripeiMeT Ha OBaa aHa/I1u3a

AHanu3a Ha TPaBOTO Ha e(heKTUBEH MPABEH JIEK
BO OJTHOC Ha MMPaBOTO Ha CJI000Za HAa M3Pa3yBameTo U Ha
MIPaBOTO HA MUPEH MPOTECT: YCTAaBHO-TIPABEH U

VYIPABHO-CYICKU ACTIEKT .. .vetteteteteeeeaeanananannnen

AHanu3a Ha TPaBOTO Ha e(heKTUBEH MPABEH JIEK BO
OJIHOC Ha MPaBOTO Ha €10007a Ha M3Pa3yBameTo U Ha

IIPpaBOTO Ha MUPEH IMPOTeCT: rpafaHC1<o-npaBeH ACIIeKT .

Amnanu3a Ha IIpaBOTO Ha eCl'JEKTI/IBEH IIpaBeH JieK BO
OJIHOC Ha ITPaBOTO Ha cno6o,ua Ha n3pa3yBamkbeTo U Ha

IIPAaBOTO Ha MHUPEH MPOTECT: KPpUBUYHO-IIPABEH aCIIeKT: .

Ananusa Ha IMpaBOTO Ha e(l)eI{TI/IBeH IIpaBeH JieK BO
OJHOC Ha ITPpaBOTO Ha cno6o,ua Ha M3pa3yBamkeTo U Ha

MPaBOTO HA MUPEH MTPOTECT: MeI'yHAPO/IeH aClekKT ......

3aKTYUOLIM U TIPETTOPAKI. « .o\ eveeeeeeeeeeereeennnnnn,

...... 33

...... 53



Kparenku:

K3 - KpuBUYeH 3aKOHUK;

3KIT - 3aKoH 3a KpUBUYHA MTOCTATIKA;

30VII - 3akoH 3a omIrra yrmpaBHa MOCTAIKa;

300 - 3aK0H 3a 00JIMralMOHUTEe OLHOCH;

31111 - 3aK0H 3a MapHUYHA IMOCTAMKa;

EKUYIl - EBporicka KoHBeHIIMja 32 YOBEKOBU IIPaBa;
ECUIl - EBporicku cyj1 3a YOBEKOBH ITpaBa;

MIIITIIT - MefyHapoieH IMaKT 3a rpafaHCKU U MOJIMTUYKY TTPaBa;

MBP - MuHUCTEePCTBO 32 BHATPEIIHU pabOTH.



3a NpoeKkToB

Bo pamku Ha npoekToT ,[Iperien Ha mpaBHUTE JIEKOBU BO Pe-
ny6smka MakeioHMja HU3 MTpU3MaTa Ha e(heKTHBHA 3allTHUTa Ha
npaBaTta U cJ1000uTe Ha rpafaHuTe” (QUHAHCUCKU MOAAPIKAH O
Ambacapara va CAJl, UncTuTyTOT 38 yoBekoBu npasa (MUII), mpexy
Mpollec Ha OTBOpPeHU IpodecroHa Hu 1ebaTu, MMalile 3a e ga
I'M UJIeHTU(UKYBA U [Ia TH aHAJTU3UPa COCTOjOUTE Ha e(heKTUBHOCTA
Ha IOMANTHUTE MTPABHU CPE/ICTBA BO OCTBAPYBAH-E€TO U 3aIITUTATA
Ha MpaBOTO Ha cJ1000/1a HA U3pa3yBam-e U Ha MPAaBOTO HA MUPEH
cobup.

TumoBwu, coctaBenu o wieHosu Ha MYI1 ru Bosiea oBue mebaty,
cobupajku pejieBaHTHU MOATOLU MOTPEeOHM 32 U3TOTBYBakhe aHa-
JiM3a BO Koja Ke OUAT IMpe3eHTUPaHU MOCTOJHUTE MPaBHU CPeJICTBA
BO JIeTHcJIaTHBaTa Ofi oBaa 06JiacT, of] MpakTUKaTa Ha HUBHATA
MpUMeHa ¥ 3aKJTYYOIIU Off TTPOLIECOT Ha 0BA UCTPAXKYBAhe .

Ananu3aBa e ofi ToJieMO 3HauUeke OUIejKU ja mpe3eHTupa CJiu-
KaTa Ha TeOPEeTCKOTO TMOCTOEHhe Ha MMPAaBHUTE CPeziCcTBa BO Tope-
HaBeJleHaTa 00JIacT U 3a peasn3alidjaTa Ha UCTUTE, OCOOEHO JI0-
KOJIKY ce uMa npefiuzi hakTot feka u Cosetot Ha EBporna, Bo mpe-
nopakara Rec (2004)6, ykaykyBa Ha motrpebara Jp>KaBUTe f1a IO YT-
Bp/IaT MMOCTOEHETO HA e(PUKACHU ITPABHU JIEKOBU BO CUTE 00J1aCTH
071 IPaBHUOT cucTeM. [IpaBoTo Ha e(heKTUBEH JIeK e 3aIITUTEHO
co usieH 13 op1 EBporickaTa KOHBEHIIMja 32 YOBEKOBU IPaBa, CIIOPe/]
KOj “cekoj unu mmpaBa U cj10007u ornpeeseHu Bo KoHBeHIjaTa ce
MoBpeJieHU Ke uMa e(heKTUBEH JIeK Mpe[] IOMalllHUTe opraHu, 6e3
orJie[] Ha Toa IIITO MoBpeaTa Ouia cTopeHa of JIiia KOU Bpilese
cay)xbena pomkHocT”. CeBKymHaTa oljeHKa Ha e(peKTUBHOCTA Ha
IOMAIIHUTe TIPABHU JIEKOBU € JIOTIOJIHUTEeJTHA BPEJHOCT 3a Tpe-
TIIPUCTAITHUOT MPOLIeC Ha /ipyKaBaTa KoH EY, uMmajku rnpegsup neka,
corsacHo co [ToBenbara Ha EY 3a ocHOBHUTe mpaBa Koja gobu
MpaBHO 0OBP3yBavKO /IEjCTBO CO CTAMyBamkeTo BO criia Ha Jluca-
OOHCKHOT JOTOBOP, CeKOe JINI[e Ha Koe My ce TTOBpezieH! IpaBaTa
U csobouTe 3arapaHTUPAHU CO MPABOTO HA YHUjaTa MMa MPaBO



Ha e(beKTUBEH MpaBeH JIeK mpej HajjexeH TpubyHain. OBa yire
noBeKe 3aToa LITO e OTPeOHO fla ce 0CUrypa [jeka JoMallHUuTe
[IpaBHU JIEKOBU ce e(DMKaCHU BO IPAKTUKATA U [ileKa UCTUTE Ke pe-
3yJITHpaar Co MEPUTOPHM OJJIYKHU U CO COO/IBETEH HaJ[OMECTOK 3a
ceKoja yTBpZieHa MoBpeja Bo corjaacHocT co Ilpernopakara Rec
(2004)6 na Coserot Ha EBpomna.

[TpemMeT Ha pasrieyBame 1 Ha aHaI1u3a BO PaMKU Ha IIPaBOTO
Ha c1000/1a Ha U3pa3yBambe 1 Ha IPaBOTO Ha MUPEH cobup bea u
rpasaTa Ha:
csobo1a Ha MUCJIA;
c1000a Ha U3pa3yBakbe;
IIPUCTAII 50 MH(OPMAaLIMK;
c0007a Ha MeIUYMU;

MPaBOTO HA MUPEH MPOTECT U KOHTPAIPOTECTH;
MPaBOTO Ha 3/IPY’KyBabe (aHaar3aBa He r'u ordaka
MOJIMTUYKOTO ¥ CUHAMKAIHOTO 3[PYI)KyBakhe U IITPajKOT).

Tpranesna maca: zpaiancko-upaseH acuexkui — 16.2.2011

3a peanusupame Ha 0oBoj mpoekT UYII ja uarorsu
MoJIoNyTNipe3eHTHPaHaTa aHaIKM3a U 3aKJIy4oLu



Bosep,

Ipegmer u onpat Ha aHaIM3aTa

Peny6ika MakemoHuja, o0 0CaMOCTOjYBAaH-ETO U HE3aBUCHOCTA,
Iy Brpazu BoYcTaBoT of 1991 romuHa TeMeTHUTe BPeAHOCTU Ha
IP)KaBHOTO ypeAyBame CO TPOMOBUPAH-€ Ha TPUHLIUITATE Ha I10-
nenbaTa Ha BJIacTa Ha 3aKOHOJIABHA, U3BPIIIHA U CY7CKa, HA BJia-
IleemheTo Ha MPaBOTO, MOUUTYBAHETO Ha YOBEKOBUTE CJI0060IU U
MpaBa, leMOKpaTHjaTa U MIypaJu3MoT.

Bo Penybinka MakeoHuja, KAKO M BO OCTaHATUTE JPyKaBU KOU
6a3upaaT Bp3 HauesaTa Ha Biajleer-e Ha PaBoTOo U Mojieiba Ha
BJIACTA, CYJCTBOTO € IJIAaBHUOT HOCUTEJT Ha 3allITUTHATa (DYHKIIMjA
BO OCTBAPYBAHETO HA MH/IMBUYATHUTE CJI000/IU U ITpaBa Ha YOBEKOT
v rpafaHuHoT. Taa cBoja hyHKIIMja M HAZIJIEIKHOCT CY/I- CTBOTO MOYKe
71a ja oCTBapu caMo JIOKOJIKY Ce 3aCHOBA U Ce pAaKOBOJM Off HauejiaTa
Ha YCTaBHOCT ¥ 3aKOHUTOCT, HE3aBUCHOCT Y HEITPUCTPACHOCT U TOA
KaKo 0] THCTUTYIIMOHAJIEH, TaKa U 07 (PYHKI[MOHAJIEH aCIeKT.

[Toxpaj cyacTBoTO, Bo Penybnka MakeoHuja mocTojaT U Apyru
OpraHu KOU ce HaJlJIe)XKHU Jla TY CIipevaT MmoBpeAuTe 1 ja 0be3bemat
3allITUTA HA CJ1I000/1aTa Ha U3pa3yBame U Ha MPaBOTO Ha MUPEH TPo-
tecT. [locTojat pa3IMYHM MPaBHU UHCTPYMEHTHU KOU Ce TIPeIBUIeHU
BO JIETUCJITUBATA U KOU CTOjaT Ha pacrojiarame 3a OCTBAPYBame U
3alITUTa Ha OBUe (byHAAaMEHTaJIHU IpaBa KOU MpeTCcTaByBaaT He-
n30e)KHa OCHOBA Ha JIeMOKpaTHjaTa M Ha IeMOKPATCKUOT HaMpe/ oK.

TprayBajku o1 oBUe MpeMUCH ITpeiMeT Ha pasriielyBam-e ITpeTcTa-
ByBaar IMPaBHUTE JIEKOBU KOU MTOCTOjaT BO [IOMAITHUOT ITPABEH TMOPe-
IIOK BO OJTHOC Ha TIPABOTO Ha cJ1000/1a Ha U3Pa3yBaH>-€ U MUPEH MPOTECT.
[IpuToa, rIaBHOTO TEXKUINTE Ha OBOj aHATUTUUKY U3BELITaj Ce OfHe-
CyBa Ha ITpaIlameTo AajIv v BO Koja Mepa 3aKOHCKUTE pellieHu]ja To
rioctojat Bo Perny6sika MakeioHrja BO OZTHOC Ha OCTBApyBaH-e€TO U
3aMITUTATA HAa IIPABOTO Ha ¢JI000/1a HAa U3pa3yBaH-e U MUPEH MPOTECT
“Maar epeKTUBHA MPUMeHa BO MPaKTUKATAa U JIaJIH Ce YCOTJIaCeHU CO



MelryHapOJHUTE CTaHZAPAM 32 e(peKTUBEH WJTU [IeJI0TBOPEH JIeK?
[TokoHKpeTHO, 0Baa aHasM3a ce hoKyCcHpa Ha MPalIamkeTo A
Ce UCIIOJTHETH YCJIOBUTE 3a MIOCTOEH-€ Ha ITPaBHU pellleHrja 3a pea-
JIU3UpPaH-€ Ha HaBeJIeHUTe MpaBa U JJaJIv MOCTATIKUTE U OJITYKUTE
Ha JIOMaIllHUTE CYZIOBU U HA JIp>KaBHUTE OPraHu BO OJJHOC Ha OBUE
dyHAaMeHTaJHU MpaBa T COMIP)KAT CYIITUHCKUTE eJIeMEeHTH 0/
KoM 3aBUCH e(DeKTUBHOCTA HA ITPABHUOT JIEK U MIOCEOHO /1au The
Ce BO COTJIaCHOCT CO MPUHIIUITUTE U CTAaHZAPAUTE U3TPAJIeHU HU3
jypucripymeHupjata Ha EBponcKroT cy s 3a Y0BeKOBH IpaBa’?
[Tokpaj 3aKoHCKHUTE pellleHuja, 3HaYaeH acliekT Ha OBaa aHaJM3a
€ HUBHATA NMPaKTUYHA UMIUIEMEHTAIIXja, OJHOCHO Ha KOj HAYWH U BO
KOja Mepa Bo MpaKTHKaTa ce 00e30eyBa echeKTUBHA 3aIlITUTA Ha Mpa-
BOTO Ha CJIOOOIHO M3pa3yBarbe 1 Ha IIPaBOTO Ha MUPEH IMPOTECT (CJI0-
0o1a Ha MUCJIa, CJI000/]a Ha M3pa3yBatbe, IIPUCTAII 10 MH(pOPMalUH,
c1060/1a HAa MeIMYMHU, MMPaBO Ha MUPEH MPOTECT U KOHTPAIIPOTECTH,
MPaBo Ha 37IPY>KyBarbe, He orakajku ro MoJIMTUIKOTO U CUHIUKAI-
HOTO 3[IPY’KyBarbe U MTPajKoT) 3a OBaa 1[eJI CIIPoBe/ieHa e aHaIn3a
Ha TI03HAYajHUTe CJTy4Yau Off Cy/ICKaTa IMPAKTUKA Ha PeJIOBHUTE CY/I0BY,
Ha YTIIpaBHUOT CYy[ U Ha YCTaBHUOT Cyj Ha Peny6irka MakenoHuja.
OBaa aHajM3a e mojiejieHa Ha ret fea. [IpBuor gen ja ondaka
aHajM3aTa Ha MpaBHUTEe UHCTPyMeHTH Bo PM oj1 ycTaBHO-TIpaBeH
Y YIIPABHO-CYZCKU acIeKkT, BTOPUOT JleJl Ce OfiHeCyBa Ha rparaH-
CKO-TIPABHUOT acCIeKT, a TPeTHOT JieJl ce OJIHeCyBa Ha aHaIM3aTa
Ha TMpaBHUTe JieKoBU BO PM o KpuBUYHO-TIpaBeH acrekT. Yer-
BPTHOT JieJI ce OJJHeCyBa Ha aHaIM3aTa Bo Koja jacHO ce TIpe3eHTH-
paHu MPaBHUTE MHCTPYMEHTH Off Mel'yHapo/ieH KapaKTep U ce Mpu-
Ka)KyBa M ce aHaJIU3Upa jypucrpyAeHIrjaTa Ha EBpornckuoT cyp
3a YOBEKOBH IpaBa Koj MpeTcTaByBa Haje(hMKaceH MexaHu3aM 3a
obOBpcKaTa 3a 00e30e/iyBam-€e 1 3a 3allITUTA Ha ordaTeHuTe IpaBa.
Bo mociegHUOT, METTUOT A€ Ha aHAJIU3aBa Ce MPUKaKaHU
3aKJIYYOLIMTE U IIPeropaKkruTe KOU MpPou3JieryBaar oji Hea.

HpaBHa pPaMKa 3a OBO3MOKYBalh€ 3alliITUTA HA ITpaBaTa U CJI0-
60,E[I/ITe KOHM Ce IIpeaMeT Ha OBaa aHaJIn3a

YcraBoT Ha Penybnuka MakepmoHuja, Bo uieH 16, ctas 1 ja ra-
paHTHupa cjiobogaTa Ha YBEPYBaHETO, COBECTA, MUC/IaTa U jaB-
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HOTO M3pa3yBame Ha MUCJIATA, [I0fleKa, BO CTABOT 2 ja rapaHTHpa
cs10005aTa HA TOBOPOT, jABHMOT HACTAII, jABHOTO HH(opMUpame
M CJ1I000/THOTO OCHOBaH-€ MHCTUTYI[MHU 32 jaBHO MH(MOpMUpae.

Cnob6opmaTa Ha MUC/IaTa Y CTaBOT ja ONpezieTyBa KaKo ariCoyTHO
MpaBo Ha YOBEKOT Oe3 orpaHnyyBare. OBaa arcoyyTHOCT U Heorpa-
HUYEHOCT ce Haora Bo chepaTa Ha MUCJIOBHUOT MPOLEC LITO HE e
KCTO CO M3pa3yBameTo Ha muciaTta. OcBeH ycTaBHATa rapaHLuja
Ha cyioboziaTa Ha MUCJIaTa, OBa ITPABo, KAKO TaKBO, HEMA TOJIPIIIKA
BO ApyruTe mpaBHU nponucu. OBa He 3HAYU fleKa ITpaBaTa IITo ce
Bp3aHM 3a c000/1aTa Ha MUCJIaTa He Ce PeryJIMpaHu co YCTaBoT U
co 3akoHuTe HAa PM u fleka He ce M3pa3yBaaT U CO CaMHUOT (haKT
IITO Taa, OCBEH BO YCTaBHATa rapaHiija, HeMa 0CHOBA BO Koja 6110
npyra (popma Koja 6u ja ypenyBsada, ma Jypu HUTY CO 3aKOH.

CnobopaTa Ha TOBOPOT M HA jaBHOTO HacTAaNyBame 3HAYU
MpaBo CIIOpPe/] KOe MOYKe jaBHO /la ce NTpe3eHTHpaaT Noryiejd U MUC-
Jiema He CaMo TIPeKy roBop, TYKY U CO IPYTH CpeZicTBa 3a U3pasy-
Bame, KAaKO HA MPOMep CO U3JIarame CIIVMKH, KapUKaTypu, TAHTO-
muMma u cj1. CiobojaTa Ha TOBOPOT M HA jaBHOTO HacTaIyBam€ rpe-
TIIOCTaBYBa U OLTOBOPHOCT, @ TOA 3HAYM JieKa He cTaHyBa 300p 3a
HeoTpaHUYeHo MpaBo. DOpMaNTHOCTUTE, YCIIOBUTE U PECTPUKITUNATE
LITO IIPOM3JIeryBaaT Of, 04 rOBOPHOCTA Ce peryJMpaHy CoO IIPaBHUTE
aKTH Ha JIpyKaBaTa, MY ITo Tpeba [ja ce MMaart MpeABuz CTaH  ap-
IYTe HA eTHO IeMOKPATCKO OTIITECTBO .

JaBHOTO MH(pOPMUPaK€e U CT000ZHOTO OCHOBAaK€ NHCTUTY-
[IUM 3a jaBHO H(¢opMupame 3HaUM [PABO HA U3JaBame MoBpe-
MEeHU UJIY MTOCTOjaHy BECHUIIU U IPYTU MeYaTeHu, UJIU Ha JIPYT Ha-
YUH BUJJIMBO U3Pa3eHU MUCJIU, CTABOBU U ToTJiefin. Bo coBpeme-
HUOT CBET HA Pa3BUEHU KOMYHMKAIIMH, KAaKO LITO 0COOEHO ce pa-
IVOTO U TeJIeBM3H1jaTa, MoJi 0Baa cJi000/ia ce nmoapa3oupa mpaBoTo
Ha KOPUCTeHe Ha THe CPeJiCTBA HA eMUTYBame CO 300D, CJIMKA UITU
BO IPYT OOJIMK M3pa3eH0 MUCJIe e, CTABOBU U TIOTJIeIN. 3HAUH, TTO]]
cs1000/1a Ha [TevaT U JpyTy BUAOBY MH(OpPMUpPathe ce Imopa3dupa
MPaBOTO HA YOBEKOT MPEKY CUTE CPe/iCTBA 3a MH(OPMUpame fia
' U3pa3yBa U /ia TM COOITLITYBa CBOMTE MUCITU, CTABOBY U TIOTJIE[I .
Bo oBaa cMuciia YcTaBoT rapaHTHpa HEKOJIKY TTPaBa, KaKo IITO ce
c1000/ieH MpUCTal KOH WH(GOopMaIMuTe; c1000/ja Ha MPUMahe 1
npeHecyBatbe nHbopManuu (4ieH 16, ctas 3); mpaBo Ha OATOBOP
BO cpejicTBaTa 3a jaBHO MH(popMupame (uieH 16, ctas 4); mpaBo Ha
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MCIpaBKa BO Cpe/ICTBaTa 3a jaBHO nHGopMuparbe (wieH 16, cras 5);
3alITUTA HAa U3BOPOT Ha MH(opMaLujara (uaeH 16, cras 6); 3abpaHa
Ha 1eH3ypara (ueH 16, ctas 7).

Bo unen 20, craB 1 ox YcraBoT Ha Penybiuka Makegonuja, Ha
rpafaHMTe UM Ce TapaHTHpa cJI00oZaTa Ha 3Py KyBambe 3apaau
OCTBapyBame U 3alITUTA HA HUBHUTE MOJUTUYKU, EKOHOMCKH,
coljajHu, KyJITYPHU U IPYTH MpaBa U yBepyBame. Bo cTas 2 of
KMCTHUOT YJIeH Ha rpafaHuTe UM Ce rapaHTHpa cjiobomaTa jja OCHO-
BaaT 37Ipy’KeHuja Ha rparaHy U Ha MOJTUTUYKY MAPTUU U CJI060HO
Jla IpucTanyBaaT KOH HUB.

Ho, 1 oBaa c100607a Ma U3BeCHU OTpaHUYYBakba OmpezesieHn
co uctuot 4ieH of YcrasoT. CornacHo co 4wi1.20, ct.3 ox YcTaBoT
He ce 103B0JIyBa (hopMUpatbe 3ipy KeHuja Ha rparaHi 1 Ha IT0oJIu-
TUYKY apPTUX YMHU IPOrPaMMU U iejCTBYBabe Ce HaCOYeHU KOH Ha-
CUJIHO YPUBakke Ha YCTAaBHUOT Mopeok Ha PM U KOH MOTTUKHY-
BaH-€ UJIK TIOBUKYBaH-€ Ha BOeHa arpecuja U pa3ropyBame Bep-
CKa, HallMOHaJIHa WJIM pacHa oMpa3sa U1 HeTPIeauBoCT. McTo Taka,
YcTaBoT U3peuHo cofip)ku 3abpaHa 3a BOEHU WU MTOJTyBOEHU 3[IPY-
JKeHHja IITO He UM Mpuraraat Ha BOOpy»KeHuTe cviu Ha PM.

Bo unen 21 og YcraBot Ha Peny6isivka MakejoHMja Ha rparfaHUTe
MM Ce TapaHTHpa MPaBOTO Ha MUPHO coOMpame 1 u3pa3yBame Ha
jaBeH mpoTecT Oe3 MPeTXOHO MPHUjaByBamke 1 6e3 rmocebHa 03BoJIa.

KopucremeTto Ha oBHe mpaBa Mojke fia Ouie orpaHUuYeHO caMo
BO YCJIOBM HA BOEHA W HA BOHPeHa cocTojoa.

Bo uneH 54, ctaB 3 oz YcTaBOT Ha rpafaHUTe UM Ce TapaHTUpa
JleKa OTPaHMUYYBameTO Ha CJI000IMTe U IIpaBaTa He MOsKe fia buje
IUCKPUMUHATOPCKO M0 OCHOB Ha IM0JI, paca, 6oja Ha KoxKa, ja3uk,
Bepa, HallMOHAJIHO WJIM COLIMjaJTHO ITOTeKJI0, UMOTHA UJIH OIIITeC-
TBeHa MoJIo>K0a.

Curte oBMe MpaBa yTBPZEHHU 1 3arapaHTUPAHU CO Y CTaBOT, KaKo
OCHOBHU CJIOO0O/M U ITpaBa Ha YOBEKOT U TparaHNHOT, Ce TpeTUpPaHu
1 BO MOBeKe 3aKOHHU, KaKo LITO ce 3aKOHOT 3a jaBeH pej U Mup,
3aKoHOT 3a jaBHU cOOUpH, KpUBUYHUOT 3aKOHUK, 3aKOHOT 3a 37]py-
JKeHuja 1 hoHganmu, 3aKoHOT 3a paguoandy3uja, 3aK0HOT 3a CJ10-
0ojieH mpucTar g0 MH(GOpPMaLMU O jaBeH KapaKTep, 3aKOHOT 3a
pabotHu ogHocu, 300 u apyru. [IpoijecHuTe rapaHiii BO OCTBa-
PYBameTo U BO 3allITUTATa Ha OBHe cj1000/11 1 TipaBa ce 0be36emeHn
npexy 31111, 3KITu 3YC.
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Kako Bo YcTaBoT Ha Peny6arka MakeoHuja, Taka U BO 3aK0-
HUTe IITO TW omdaKkaaT oBHe IpaBa MOIIMPOKO Ce OTBOpaar
acIleKTUTe 3a HUBHA 3amTuTa. Taka, uyieH 50 og Ycrasotr Ha PM
yIaTyBa Ha MO>KHOCTa CeKO0j rpafaHMH [a ce MOBUKA Ha 3allITUTa
Ha cJ1000AKMTe U MpaBaTa YTBPAEHU CO YCTAaBOT IIpeJ CYyI0BUTE U
npen Y cTaBHUOT cy[ Ha Ap>kaBaBa. OBa 3HAUM fieka 3allTUTaTa Ha
cJ1000/11Te ¥ ITpaBaTa Ha YOBEKOT M rParaHNHOT € BO jyPUCIUKIITja
Ha CY[ICKUTe MHCTUTYI[MY OCHOBAHU BO JIp>KaBaTa, a BO MOCTANKa
3aCHOBAHa Bp3 HauejiaTa Ha MPUOPUTET U UTHOCT. 3allTUTAaTa Ipe;
CYZIOBUTE BO JprKaBara ce OHeCyBa Ha 3alITUTA O KPUBUYHO-
TpaBeH, YIIpaBHO-TIPaBeH U rpafaHCKO-IIpaBeH acnekT . MuuiujaTu-
Bara 3a 3allTUTa 3all0YHYBa CO MOJIHeCYBalhe COOIBETEeH aKT O/l
roefuHer; — (hU3UKO VJIU TIPABHO JIUIIE, KAKO U O] HA/IJIEYKEH JIprKa-
BEeH OpTaH .

Ha goHeceHaTa ojiyiyKka 1o MHULIMjAJIHUOT aKT JaZeHo e ITpaBo
Ha kaJiba, OCBeH BO MOCTAIKAaTa Mpeji Y CTaBHUOT CYI.

JKanbara, Kako 0CHOBEH, peZJOBEH IMpaBeH JIeK BO IIPAaBHUOT CH-
CcTeM Ha Ap’KaBaBa, KaKo IIITO e I03HATO, MMa MPOI[eCHO-ITPAaBHO U
MaTepujaJiHO IMPABHO /IejCTBO CO [1BAa KBAIM(UKATUBA:

-CYCUeH3UBHO gejciiBo - KOe 3HaUM OJIJIaraHe Ha MOYKHOCTA Off,
U3BPIIYyBak-e Ha MPBOCTENeHNOT CYACKU WIN YIIPaBeH akT A0 [10-
HecyBame Ha OJIJTyKa I10 »KaJiba off Koja 3aBUCH CyZ0MHATa Ha OCITO-
PEHUOT aKT, OFHOCHO Ja/Id Ke ocTaHe BO CKiia (CO BaXKHOCT) UJIU
Ke ce yKHHe, OHHOCHO AAJIM Ke ce TIOHUIITH U CO Toa Ke ce OTCTpaHu
Ol TPaBHUOT >KUBOT.

-geByYAYWUBHO gejcuiBo - KOe 3HaUHU 110 >Kasubarta Jja oJJIydyBa
IPYT OpraH, 1o MPaBUJIO HEITOCpeaHO TTOBUCOK MJIX APYT OpraH, a
He OPraHoT KOj TO JJOHeJ MPBOCTENeHUOT aKT, IITO € OCHOBHO
TIpaBuUJIo.

Bo mMaTtepujaiHoO-IIpaBHa CMuUCJIA »KajabaTa ro BOCIIOCTAByBa
MPUHIIMIIOT HA IBOCTEIIEHOCT Ha OJIJIyyyBame, a Toa 3Haul MOJXK-
HOCT U TapaHIivja MpeKy olleHa JlaJii OCIIOPEeHUOT MpaBeH akT e
MpaBUJIEH U 3aKOHUT J1a ce 06e30e11 3aKOHUTOCT BO OCIIOPYBAH>E€TO
Y BO 3allITUTATA HA YOBEKOBUTE CJI000/U U ITpaBa.

[ToropeHaBefeHUTE MPOLIECHU 3aKOHU ITPEIBUIYBAAT, ITOKPAj yKaJI-
OaTa, ¥ IPYry IIpaBHU CPEICTBA BO OCTBAPYBakhe Ha 3allTUTATA .
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AHAJIN3A
HA
ITPABOTO HA E®EKTUBEH JIEK BO OTHOC HA ITIPABOTO
HA CJIOBOJA HA N3PA3VBAILETO 1 HA IIPABOTO HA
MWPEH IIPOTECT

YCTAaBHO-IIPaB€H U YIIPABHO-IIPABEH ACIIE€KT

1. EbexTuBHOCT Ha MpaBHUTE JIEKOBU BO YCTABHO-CYy/CKATa
MOCTAaNKa: YCTaBHO-TIPaBHA OCHOBA, paMKa M NMPAaKTHKA Ha
“ycraBHaTa Ty)k0a” 70 YcTaBHHOT Cy[ 3a 3alITUTa HA CJIO-
O0opaTa Ha MHCJIaTa M HA M3Pa3yBambeTo

EnHa oj1 o0cCHOBHUTE HA/IJIEXKHOCTH HAa Y CTABHUOT CY/[I € 3allTUTa
Ha cJIo0oiuTe 1 IpaBaTa Ha YOBEKOT KOM M3PEeYHO Cce CTaBeHH CO
YcraBoT Bo Herosa HazjieskHOCT. Taka, coriacHo co ueH 110, anu-
Heja 3 ox1 YceraBoT Ha Peny61rka MakegoHuja, Y CTaBHUOT Cy I Ha
Peny6ivka MakeoHMja I IITATH CJI0004MTe U IIpaBaTa Ha yoBe-
KOT ¥ TparaHUHOT IIITO Ce OJIHeCyBaat Ha ca00o0/iaTa Ha yBepyBa-
H-eTO0, COBECTa, MUCJIaTa U jaBHOTO M3pa3yBaH-€ Ha MUCJIATA, I10-
JIMTUYKOTO 3 PY>KyBakbe U JlejcTByBam-e 1 3abpaHara 3a JUCKpu-
MUHalMja Ha rpafaHuTe 10 OCHOB Ha I10J1, paca, BepcKa, Haluo-
HaJTHa, COIvjaTHA M MOJIMTUYKA MPUTIAIHOCT. YIITe BeJHAIl MO-
JKeMe ia KOHCTaTupaMe [ieka oBaa 3alliTuTa ja ordaka cyiobogaTa
Ha MKCJIa 4 Ha cJ1000/THO U3pa3yBaH-€ Ha MUCJIaTa, HO He U 37py-
’KYBaH-eTO Kako TaKBO, TYKY CaMO MOJUTUUKOTO 3TPYI)KYBaH€, ITO
He e IIpeJiMeT Ha OBaa aHaJM3a.

Cexoj rpafaHUH KOj CMeTa JIeKa CO TToeIMHeUeH aKT WU 1ejCTBO
MY € MOBpeJieHo MPaBOTO WK cjobozara yTBpaeHu Bo wieH 110,
anuHeja 3 ox YcraBoT Ha Peny6iuka MakgeoHuja MosKe f1a 6apa
3amTUTa 0f] Y CTAaBHUOT CY] BO POK Of IBA Mecelia Off IeHOT Ha J0-
CTaBYBaWkeTO HAa KOHEYHUOT UJIM TTPABOCHJTHUOT MOeIUHeYEeH aKT,
OJTHOCHO OJI IeHOT Ha [J03HABaheTO 3a IIPe3eMarbeTo Ha [1ejCTBOTO
CO KOe e CTOpeHa MoBpeziaTa, HO He U TMOJI0IHA O 5 TOAUHY O]
JIeHOT Ha HEerOBOTO Tpe3eMame.! bapaTesioT Ha TakBaTa 3aIITUTA

Ysen 51, [lennoBHUK Ha YcTraBHUOT cyA Ha Peny6sinka Makegonuja, Cit. BecHuk 70/1992.
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MoTpebHO e fla 'M HaBeie MPUUYMHKTE TTOpaiv Kou ce Gapa 3ariTu-
TaTa, aKTUTE UJIU IejcTBUjaTa CO KOU THe ce TIOBpeeHH, (haKkTuTe
Y JOKa3UTe Ha KO ce 3aCHOBa bapaH-eTo, KaKo U JPYTU MOJAaTOLU
MOTPeOHU 3a OTyUyBambeTo Ha Y CTaBHUOT CY/I.

CormnacHo co [leJToBHUKOT Ha Y CTaBHUOT CY7, 3a 3allITUTATA Ha
cioboiuTe U paBaTa Y CTaBHUOT CY/[, OZJIy4yBa, M0 MPaBUJio, BP3
OCHOBA Ha O/Ip>KaHa jaBHa paclipaBa Ha Koja ce MoKaHyBaaT yJec-
HULIUTE BO MocTarnkara u HapogHuoT mpaBoOpaHuTe, a o rnorpeda
MO>KaT Jla Ce MOBUKAAT U APYTH JIUIA, OPTaHU WU OpraHU3aliuu.
IloKoIKy HEKOU O yUeCHULIUTE Ha jaBHATa pacrpaBa He MPUCY-
CTBYBAarT, a Ce YPe/IHO [IOKaHeTH, paciipaBaTa MOJKe Jia Ce OJIPIKU.
Co opyiykaTa 3a 3alITUTa HA CJI000JUTe U TTpaBaTa Ha Y CTAaBHUOT
CyZi Ke ce YTBP/IM AAJIA IIOCTOU HUBHA MOBPeJa U, BO 3aBUCHOCT O[]
TOAQ, K€ TO MOHMIITH MOeJUHEUHUOT aKT, Ke o 3a0paHu [1ejCTBOTO
€O KOe e CTOpeHa MoBpejiaTa uiu Ke ro ooue bapameto. Bo Tekot
Ha TocTanKaTa YCTaBHUOT CYJ] MOJKe Jia JJOHece pelleHue 3a 3a-
MYpame Ha U3BPIIYBakeTO Ha MOeIMHEeYHNOT aKT U [1ejCTBO 0
IOHEeCyBaH-e€ KOHEeYHA 0JJTyKa.?

Bo Peny6ika MakesoHuja jeHeC MHOTY Ba)KHO M MHOTY aKTYy-
eJIHO Tpalliarke e e(heKTUBHOCTA Ha 0BOj ITpaBeH Jiek. [IpakTukaTa
MOKa)kyBa Jleka OpojoT Ha MpeaMeTHUTe BO BPCKa CO MoBpeaTa Ha
OBUe€ ITPaBa, a Kou Owie mpeji Y CTaBHUOT CyJI € MHOTY MaJl. Bo Tekot
Ha 2010 roguHa npep Y cTaBHUOT CyZ BO paboTa MMaJsio [eBeT mpe-
MeTH, OTHOCHO 6apar-a 3a 3alITUTa Ha cJ000JuTe U mpaBaTa moJ-
HeceHU Bp3 ocHoBa Ha wieH 110, anuneja 3 ox YeraBot Ha PM, o kou
Cygort pemu mrect npeametu. OHa IITO € 3HaYajHO € TOa IITO TOKMY
B0 2010 roguna CymoT ja moHe 1 mpBaTa ojijIyKa co Koja yTBPIUJI IT0-
Bpezia Ha cjiobozuTe u paBarta. CtaHyBa 300p 3a oji/TyKaTa 110 TIpe/-
metoT Y.6p. 84/2009, oz 10 despyapu, 2010 roguna, co koja Cymor
yTBpAuUN feka Ha uneto [laBun Pymanu, og ceno 3ajac, my e mo-
BpejleHO TIPaBOTO Ha TMOJIUTUYKO JIejCTBYBame. Bo octaHaTuTe et
npeammetu CyfoT OfjIy4nI CO peliieHre 3a 0T piiamke Ha bapamara:
ropajy HeHa/IJIe)KHOCT (Bo aBa ciyyau-Y.op. 4/2010 u 16/2010), mo-
pazu HeHaBpeMeHOCT (Bo gBa npegMmera-Y.6p. 106/2010 u 216/2010),
a BO efieH MpeaMeT OapameTo 010 0T pJIeHO ITOpaix OTCYCTBO Ha
MPOLIECHHU ITPETIIOCTAaBKY 3a ofryuyBame (¥.0p. 118/2010).2 Bo nenara

2Yen 56-57, [lenoBHUK Ha YcTaBHUOT cyj Ha Peny6anka Makenonuja, Ci.secHuk 70/1992;
3 M3Beniraj 3a paborara Ha YcraBHUOT cyfi Ha Peny6sinka MakezmoHnwuja, of 1 janyapu, 2010 go
31 nekemBpu, 2010 roguHa;
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NpakTUKa Ha YCTaBHUOT Cy/[l locera He e yTBP/eHa HUTY efIHa I10-
Bpezia oBp3aHa co ¢1000/jaTa Ha MUCJIaTa U Ha jABHOTO U3Pa3yBame
Ha muciaTa. Kora ke ce KoHcTaTupa [eKa rpej oBue CyJ0BUA UMa
TOJIKY MaJ1 Opoj ImpeiMeTH, TIPOM3JIeryBa [jeKa BO ip)KaBaBa ce e BO
peq U JieKka HeMa KplIeH-e Ha [TpaBarta, Mako coCcTojoara e fanexy of
Toa. Ha mpamameTo 301to (hU3nuKuTe U MpaBHUTE JIKLIa BO BPCKa
CO 3alITUTATa CO ClIOMeHaTuTe 106011 1 TIpaBa caMo BO MaJl 6poj
ce obpaKaat /10 OBUe Cy/[0BH, O[rOBOP MOYKe Jia Ce [jafie CO IMPOoJiJia-
OoueHa MoBekeJUMEeH3MOHAJIHA aHaIM3a (3apagu Hee(pMKaCcHOCTa
Ha MpaBHUTe JIEKOBH, HeZloBepbaTa BO OBUe CY/ICKA MHCTUTYLUU U
CJINYHO).
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2. EdbexTHBHOCT HA IpaBHUTE JIEKOBY BO YIIPaBHO-CyiCKaTa
MOCTANKa BO BPCKa CO MPABOTO HA CJI000AeH TPUCTATI 50 UH-
dopmanuu, ciobosaTa Ha MEeJUYMHUTE M MMPABOTO HA 37PY-
JKyBame U Ha MUPEH MPOTECT

2. 1. [IpaBoTo Ha ci10060AeH mpucTam 40 UH(OPMALUH O,
jaBeH KapakKTep

Co 3akoHOT 3a cJ10007,eH pucTan 10 UH(GOPMALIMK O] jaBeH Ka-
pakTep, ox heBpyapu, 2006 u janyapu 2010 roguHa ypeneHu ce
YCJIOBUTE, HAUMHOT U IMOCTAIKATa 32 0CTBAPYBakhe — 0’KUBOTBOPY-
Bak-€ Ha MPaBOTO Ha cJI000/1eH MpUcTar 0 TH(OPMaIUu 0]} jaBeH
KapakTep, CO IelU/IHO iehUHUPame Ha HETOBUTE TPAjHU 11eJTH:

1). ga ce o6e36egu jasHociu u olmBopeHoci Bo paboiierreuio
Ha UMaTeInuTe Ha nH(opMariu (opraHuTe Ha [P KaBHATa BJIaCT U
IPYTY MHCTUTYLIMK U OpPraHU3al[UU-TIPAaBHU U (DU3UYKH JIUIIA IITO
BpIIAT jaBHU OBJIACTYBAH>Q;

2). ga um ce 0803Moyku Ha GU3NYKUTE U HA TTPABHUTE JIUL[A ga
Z0 ociiBapawi IPaBoOTO Ha CJI000/IeH MPUCTATI 0 MH(MOPMAIUH O]
jaBeH KapakTep, KaKo U Ha MPaBOTO HA CeKOe 3auHTepecupaHo
(usuuko v npaBHo nuLe 6e3 fa 06pa30’KK 30LITO IO MOZHECYBa
OapameTo 3a MPUCTAI 40 MH(OpMaLuy;

3). ga ce yuspgu gonxknociia Ha umauienuiie Ha uHgpop-
Mayuu ga 0803MOoXKail UHPOpMUpaHOCW HA jaBHOCUA 3a
cBojamia pabowia (na yTBpAaT U fja BOAIAT JIMCTA HA MH(OpMALIUN
¥ Ha HAUMHOT Ha UH( opMUpame Ha jaBHOCTA: U3BEIIITau, COOMIITe-
HUja, BeO- CTpaHUIIM U CJL.).

Op acriekT Ha ed)eKTUTe HA TPABHUOT JIeK 3@ OCTBApyBame Ha
0Ba MpaBo Ba)KHO € Jja Cce Harylacu JleKa Bo 3aKOHOT KOHKPEeTHO e
necUHUPaHO KO OpraHu ¥ MHCTUTYIIUH ce oTipaTeHu KaKo ,riMa-
TeJIM Ha MH(OpMaLMu, IIITO e Toa ,MH(MOopMaliija of] jaBeH Kapak-
Tep“, Koj MoJke Ja bume ,6aparen Ha uH(opManuja“, (wieH 9) u i
1 oce6HO 3a Kou UH(MOPMALUHU, KIUCUMUIIMPAHU U IPYTH, Ke ce
o/101e bapaH-eTo 3a MPUCTAII, CO 33/I0JKUTETHO OCTBAPYBakhe , TECT
Ha MITeTHOCT cO KOj Tpeba [1a ce o1jeHU KOj UHTepecC MpeoBJiaflyBa:
WHTEPeCoT IIITO Ce INTUTH UJIU jaBHUOT MHTePeC YTBPeH co 3aK0oH
3a objaByBame Ha nH(popMaLujara (dieH 6).
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[TocTamnkaTa 3a ocTBapyBaH-€ Ha 0Ba IIPaBo IOYHYBa CO ITOHeCY-
Bambe Oapame (YCHO, TMCMEeHO WJIX CO eJIeKTPOHCKHU 3aInc) Ha oOpa-
3el] BO KOj ce HaBe/lyBa HAa3MBOT Ha MUMATeJIOT Ha nH(opMalLijara,
MMeTO U Mpe3rMeTo Ha baparesioT, nvH(GopMaliijaTa co Koja caka
Jla ce 3amo3Hae ¥ Ha KaKOB HayuH (CO YBUI, CO IIPEIKC, cO (POTOKO-
muja, co eJeKTPOHCKH 3amnuc). iMarenor Ha nHdopMalujara e
JIOJIDKeH BeJJHAll Jla OAITOBOPHU I10 6apameTo, a HajaoliHa BO POK O
30 meHa, 0JHOCHO MOPaIX CI0KeHocTa-10 40 meHa o TpreMOT Ha
bapameTo. AKO ITO3UTUBHO OJrOBOPHU, COCTABYBA 3AMMCHUK, a aKO
JleJIyMHO MJIH LIeJIOCHO ro ofbue bapameTo, Tpeba [1a JoHece perie-
HUe co 00pa3ioyKeHue 3a IPUIMHUTE [TOPaix Kou OapameTo e Ofi-
6vieHo (wren 20 u 21).

ITo mobMBameTO HA pelleHNeTo CO Koe MMaTeJIoT Ha MHpopma-
LujaTa ro og6oui bapameTo, bapaTesoT MMa MPaBo Ha >kKauba Bo
pok oz 15 gexa o nmpuemoT. XKanbata ce mogHecyBa 1o Komucujata
3a 3allITUTa Ha IPaBOTO 3a CJIOOOeH MPUCTAI 10 MH(MOPMAIUU O]
jaBeH KapakTep. JKanbara, Kako mpaBeH JieK, MOYKe fia ce ToHece
T10 TPU OCHOBU:

a) uopagu Wi.H. ,MoNUee HA AgMUHUCTpAYUjaiia‘“-ako uMa-
TesI0T Ha nHhopMaLuu Bo pok of 30, omHocHo 40 1eHa He My 0BO3-
MOKH Ha OapaTeJIoT IIpUCTaIl 0 nHGOopMaLjaTa U ako He JoHece
1 He MY IOCTaBHU PellleHne 3a IeJJyMHO WJIX 3a LIeJIOCHO O0UBam-e
Ha OapameTo, I1a ce cMeTa Jieka bapameTo e 0f01MeHo U MoJKe fa
ce mopHece yKajba.

6) xora 6apaTesioT cMeTa feka uHdopmanujaTa (wieH 20, cras 4) co
Koja ce 3aro3HaJjl He e Taa IITO ja HaBeJ BO OapameTo, Ke mogHece
ITIOBTOPHO Oapame 1o Koe MMaTesIoT Ha nH(opMaliijaTa e JOJDKEH [a
My OATOBOPH BO poK 071 10 1eHa 1o mpreMoT Ha IIOBTOPHOTO Oaparbe, a
GaparesioT MOyKe Jia rozHece >kasiba 4o Komucujara (wien 24 cras 445).

B) aKO MMAaTesoT Ha MH(popMaLujaTa ro 001 BO L[eJI0CT UK
JIelyMHO OapameTo Mopajy Toa LITO CMeTa [eKa ce paboTu 3a
KIacuuLMpany nH(OpMaLMK o] ujieH 6, cTaB 1, a MpUToa CIpoBe
,TECT 3a IIITeTHOCT", bapaTeJIoT MOyKe a rmofHece »kasiba 1o Komucujara
JleKka He ce paboTH 3a HefocTarHa nH(opMaLyja crope 3aKoHOT.

KomucujaTa e moymkHa 1o »kanbarta fa ojiyud Bo pok of 15
neHa. AKO BO TOj pOK He [joHece pelieHue I10 Kajabara, a ako Toa
He TO CTOPU HUTY BO POK 0f 7 JeHa 10 IMOBTOPeHOTO baparbe,
OGapaTesIoT MOKe [1a II0Bejie YIIpaBeH CIIop, co Ty»<0a (uieH 28).

16 -



Criopep mojiaTolIUTe Off U3BeINTajoT Ha KoMucujara 3a 3amTura
Ha MpaBOTO 3a CJ000MeH Mpuctamn g0 MHGOPMALIMKU O] jaBeH
KapakTep- 3a 2009 roguna 6ute nogHeceHu 340 yxanbu ( 3a pasivka
oz 2008 roguHa, kora 6ue nogHecenu 670 kanbu) 3a HEOBO3MO-
JKyBame nmpuctamn g0 uHgopManuu. Og oBoj 6poj 167 >xanbdu buse
nogHeceHu of pu3udKu auiia, 173 of 3apy keHuja Ha rparaHu U
donmanmu (58 om MakeJoHCKO 3py)KeHre Ha MJIaiy TPAaBHULIA U
57 og MnaguHCKUOT obpa3oBeH GopyMm), Ipu ITO BO 99 ciyuan
>kanbaTa buita yBaykeHa, Bo 40 ciyuau »kanbaTa buiia ogbreHa, Bo
12 ciiyyawm >kanbata 6una otdpieHa, Bo 151 ciayyaj mocramkara e
3alipeHa Iopaju Toa IITO OapaTeyioT BO MeryBpeMe ja moOuI
bapanaTta uHgopMaluja, u 1. MHaky, 168 ;kanbu 6uie rnmogHeceHu
MMPOTHUB AP>KaBHU MHCTUTYILIMU, 16 TIPOTUB CyjAcKaTa BjacT, 47
MPOTHUB OIIITHUHH, 75 MPOTUB 00Pa30BHU UHCTUTYLIMH U CJI.

Bo 2009 ropuHa mpoTuB pelieHujaTa Ha KomucujaTta o0 Yipas-
HUOT Cy T 61ie wogrecenu 25 my»k6u vi toa 11 Ty»x6m o1 6aparesnu 3a
c1000/1eH npucTar 70 MHGopMariyy 3aToa ito KoMucujara ja ombuia
Wiy ja otppniia ykanbaTa u 12 Ty>k6u oy uMaTe i Ha MH(pOpMaLuu
3aroa 11to KoMucujaTa ja yBaykuiia »kajbaTa v T 3aJ0/KujIa fa ja
nagat OapaHaTta uHgopMauuja. Bo 2009 roguHa YmpaBHOT cyp
OJIJTy4yBaJI CaMo 0 3 Ty>KOU MOAHECEHH Off UMaTeI Ha MH(OPMaLUK
¥ 10 CUTE CYJOT JOHe I pelieHue 3a oTgpiame Ha Ty KbaTa.

2.2.Ci1060aaTa HA MEIMYMUTE U IIPABOTO Ha jaBHO MH(OpPMUpaHe

Ciobopara Ha jaBHO MH(DOPMUPaH:e, CJIO00JHOTO OCHOBAkE UHCTH-
TYLIMU 3a jaBHO MH(OpMUPambe, CJIOO0IHUOT MTPUCTAI /10 WHpopMa-
LIMKTe, cJI000/1aTa Ha MpUMakbe U IIpeHecyBae MH(OPMALIUKU Ce OCHO-
BaTa Ha TaKaHapeyeHaTa cJI000za Ha MeJJMyMUTe KoM TaK, of CBoja
CTpaHa, ce OCHOBHa IMPEeTIOCTaBKa 3a cJI000/1aTa Ha MUC/IaTa i Ha jaBHOTO
M3pasyBarbe Ha MHcjIaTa BO COBpeMeHOTo omirrectso. CiobomarTa Ha
MeIMyMUTE, OJHOCHO YCJIOBUTE M HAUMHOT Ha BPIIIEH-€ Ha 0Baa JIejHOCT
01 jaBeH MHTEepeC e ypejieHa co 3aKOHOT 3a paiuofrdy3Ha IejHOCT 1 CO
3aKOHOT 32 OCHOBUTE Ha CUCTEMOT Ha jaBHO MH(OPMUPAHSE.

Cnopep 3akoHoT 3a paguoaudysHa gejaoct, og 2005 roguHa, Bp-
[IeHeTO Ha pagrogudy3HaTa 1ejHOCT (eMUTyBambe U IMPeHOC Ha
pajivo WU TeJleBU3KMCKa IIporpaMa) e Bp3 OCHOBA Ha [J03B0JIa IIITO ja
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u3nasa CoBetot 3a pagroaudysuja. [lo3BosaTa ce u3gasa Bp3 0CHOBA
HAa jaBeH KOHKYPC MPU IITO YYECHUIUTE IITO He Ce 33/I0BOJIHY UMaaT
MpaBo Ha Ty»<0a /10 HajyIe)KeH ¢y (mo YpaBHUOT cy), BO poK of 15
ZleHa O]] IEHOT Ha 0OMBa-eTO Ha U3BEeCTYBambeTo (uieH 54). CoBeTOT
3a paguoaudysuja, moj ogpeeHHd YCI0BU, MOXKe fia ja of3eme
no3BosiaTa. [IpoTUB 0Baa 0/i/TyKa UCTO TaKa e [03BoJIeHa Ty»cba 1o
HaJJIe)KHUOT CY/T BO POK ofi 15 meHa ofi Hej3suHOTO mobuBatbe., [To-
CTarKara ImpeJ| CyJI0T e UTHA, a Ty>KbaTa He ro 0f1j1ara U3BpITyBaH-€TO
Ha ojiTyKara (4seH 65). icto Taka v MPOTHUB OfjTyKaTa Co Koja ce
on6uBa bapam-eTo 3a 00HOBA Ha [J03B0JIATA € [J03BoJIeHa Ty>K0a /10
HauIe)KHUOT Cyz (uaeH 67). Co oBoj 3akoH (wien 159) e yTBpaeHa u
obOBpcKaTa Ha [IPYKaBHUTE OPraHU U Ha JPYTUTE UHCTUTYIIUU KOU
MMaarT jaBHM OBJIaCTyBam-a fia 00e3beaT mpucTar 10 HHGopMaluu,
OJTHOCHO 7ia JlaBaaT 00jeKTUBHU, IIOTIIOJIHA U HaBpeMeHU UHQOP-
MaliH1 3a TpaliamkaTa of] CBOjOT JeJI0KPYT Ha paboTa, 3a 06jaByBame
npeky Mmeauymute. MicToBpeMeHo, CO 0BOj 3aKOH Ce TapaHTUpa U
TajHOCTA HA M3BOPOT HA MH(OPMAITUUTE KOPUCTEH BO MPOTPAMUTE
Ha paguogudysepure (uneH 162). Co 3aK0HOT ce mpegeaBUIeHN U
Ka3HM 3a MPeKpIIoK- 3a MoBpeia Ha OIIeTHU ofipeiOu off 0BOj 3aKOH
- MAapUYHa Ka3Ha U TOa 3a EeMUTYBamke Ha MPOrPaMCKU COJIPXKUHU
KOU Cce HaCOUeHU KOH HAaCUJTHO YPUBake Ha YCTAaBHUOT MOPeoK, 3a
MPOrpamMu KOU COAPIKaT MPeKyMepHU HaCUJICTa, TOTTUKHYBaHe WIIH
MOBUKYBake HAa BOEHA arpecrja WiIu pa3ropyBaH-e€ HallMOHATHa,
BepCKa, pacHa oMpasa 1 HeTprenuBocT (wieH 166, rouka 10, 11,12, 13).

Criopej; 3aKOHOT 32 OCHOBUTE Ha CUCTEMOT 3a jaBHO UH(OPMU-
pame, o1 1990 rog. ciobomara Ha jaBHO HH(MOPMUpae e IIUPOKO-
mocTaBeHa: cuTe (PU3WUYKUA U MPABHU JIKI[A MMaaT MpaBa Moj
eHaKBH YCJIOBHM [la yUYeCTBYBaaT BO jaBHOTO MH(MOpMUpame (dieH
1); opranuTe ce HOJHKHU [la I'M CTOPAT AOCTAITHA WH(OPMAI[UUTE
co Ko pacrioiiaraat (Moj; efIHAaKBU YCJIOBH) IO CUTe CPeCTBa 3a
jaBHO MH(OpPMUpPaH-e, 0CBEH OHKMe WH(pOPMAIIUHU HITO MpeTcTa-
ByBaaar, Criopeji 3aKoH, TajHa (4jeH 2); 1oj cpezicTBa 3a jaBHO
nH(pOopMUpame ce MoApa3bupaaT jaBHUTE riIacuiia BO KOU BJery-
BaaT MevyaToT ¥ paguogudy3HuTe cpeicTBa (wieH 3); TIaBHUOT U
OJITOBOPEH YPEeJIHUK € OJIT0OBOPEH 3a MporpaMckara opueHTaluja
3a jJaBHOTO IJIACUJIO KOja He MOsKe Jia Oujie HacoueHa KOH HaCUJTHA
MpoMeHa Ha OTIITeCTBeHOTO ypeAyBate YTBPAeHO co YCTaBoT,
3arpo3yBame Ha TePUTOpUjaTHATA I[eJIOKYITHOCT U He3aBUCHOCT
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Ha 3eMmjara, KpIlllemhe Ha 3arapaHTUPaHUTEe cO YCTaB c1000u U
rpaBa Ha YOBeKOT U rpafaHUHOT U KOH pacTiajyBame Hal[MOHaIHa,
pacHa ¥ Bepcka oMpasa M HeTpPIeJIMBOCT, 3a ILTO Ce NPe/IBUJIEHN U
MapyuyYHU Ka3HU 3a Mpekpuiok (uieH 17 u 22).

[IpakTUUHO, 0BOj 3aKOH TJIaBHO € IepOTHPaH CO JOHeCyBamkeTo
Ha 3aKOHOT 3a cy1060/1eH mpUcTarn A0 nHGopMaluy 1 Ha 3aKOHOT
3a paguoaudy3Ha JejHOCT.

2.3. IIpaBo Ha 37py’KyBame

[IpaBoTO Ha CI060HO 3/IPY)KYBaH-€ HA TparaHUTe e TapaHTu-
paHo co YcTaBoT, fiepHUpajKu T HETOBUTE:

1) yenu - ocTBapyBame U 3aMITUTA HA MOJIUTUIKUATE, EKOHOM-
CKUTe, COL[MjaJIHUTe, KYJITYPHUTE U JPYTUTe MpaBa U yBepyBama
Ha rparaHure;

2) obnuyu - OCHOBaKe 3[Py)KeHWja Ha rparfaHd U MOJTUTUYKU
MapTUU Bp3 MPUHIUIIOT Ha CJI0O0/IHO MPUCTANyBal-€ KOH HUB U
c71000/THO CTAMyBake O] HUB;

3) ozpanuuysar-e Ha UpaBouio Ha Ci1000gHO 3gpyIKyBatbe —
HaCOYeHO KOH:

-HaCUJIHO YpUBam-e Ha YCTaBHUOT MOpe0K Ha /IpyKaBaTa,;

-MOTTUKHYBakhe WA TOBUKYBaH-€ HAa BOeHA arpecuja;

-pa3ropyBam-e Hal[MOHAJIHA, paCHa WM Bepcka oMpasa Ujiu
HeTPITeJINBOCT;

4) 3a6pana - 3a OCHOBatbe BOEHU WJIM TIOJIYBOEHHM 3[IPY KeHHja
KOU He UM TpumaraaT Ha BOOPY)KeHUTe cuiau Ha Pemnyb6iuka
Maxkegouuja (wien 20 o YcTaBor).

Bp3 oBaa ycTaBHa 0OCHOBA U paMKa €O 3aKOHOT 3a 37py’KeHuja
¥ hoHAIMU U €O 3aKOHOT 3a MOJUTUYKY TTAPTUM Ce ypeinja U ce
nvdepeHIMpaa yCJI0BUTE U ITOCTalIKaTa 3a OCHOBame 1 paboTeme
Ha 3ipy’KeHujaTa U Ha MOJIUTUIKUTE TapTUH.

Co 3akoHoT 3a 3apy>Kenuja u pormany (om 2010 roavna) ce KOH-
KpeTu3upaa obJIUI[UTe 3a OCTBapyBam-e Ha 0Ba MPaBo: 3Py KeHuja,
(horaMK, COjy3u ¥ OPraHU3ALIMOHYU OOIUITN HA CTPAHCKU OPTaHU-
3all1K, BO HATaMOIIHUOT TEeKCT 37IPy’KeHuja; (ce mpoimupu 3abpa-
HaTa 3a OCHOBambe 3/[py>KeHrja ako BO HUBHATA [TPorpaMa u J1ejCTBY-
Barbe e HaCOYeHO (OCBeH 3a 3aIITUTEHUTE LIeJIK CO Y CTaBOT) U KOH:
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-npe3eMaHl>e aKTUBHOCTH ITOBP3aHU CO TEPOPU3aM;
-Tipe3eMame aKTUBHOCTH KOU Ce CTTPOTUBHU Ha Y CTaBOT WJIX Ha 3a-
KOH U ce UoBpegyBaaui cnoboguitie u ipasaiia Ha gpyzuile. (WieH 4).
Op nocebHa BayKHOCT Ce OCHOBHUTE Havesta (YTBpIeHH BO 3aKOHOT),
3a paboTaTa u [1ejCTBYBambeTO Ha 3[py)KeHujaTa U (DOHAALIUTE:
HEe3aBHCHOCT, jaBHOCT W TPAHCIIAPEHTHOCT, HEMPO(UTHOCT, HeTap-
THCKO JIejCTBYBa-€, THULIMjaTUBA BO jaBHUOT >KUBOT (wieH 10-14).
YcnoBute 3a 0OCHOBame 3[]py’KeHH]ja ce TMOepaTHO MMOCTAaBEHH,
CO TOAa IITO, Mef'y IpyroTo, UCTUTE Mopa /la OUAaT 3amuiiaHy BO
COO/IBETHH (CO 3aKOH YTBP/IEHU) PETUCTPH, 3a IITO € MOTPeOeH akT
3a HUBHO OCHOBaH-€, CTAaTyT U MIporpama 3a /iejcTByBambe (1 Ipyro).
Perucrtapot e [o/KeH, BO POK 07 5 leHa off IEHOT Ha TI0J/THeCYBa-
H-€TO Ha TpUjaBaTa 3a 3aMuIlyBambe, ia IOHece pelieHre 3a 3aru-
IIyBame, CO LITO OpraHu3aliijaTa ce CTeKHYBa CO CBOjCTBO HA MPABHO
nuue (uaeH 42-43). JJokoaky bapameTo 3a 3alUIIyBamke BO COOJ-
BETHMOT perrcrap e ofbreHo opraHu3aiiyjaTa uMa rmpaBo Ha ykasba
1o KomucujaTa 3a )kanbu yTBpaeHY co 3aKOHOT 3a eITHOIIAITePCKU
CUCTEM U 3a BOJleHe Ha TProBCKUOT perrucrap M Ha PETUCTapoT Ha
Ipyru npaBHu Juiia (4ieH 45). Co 0BOj 3aKOH JIeTaJlHO e YTBpeHa
rocTarkara 3a 3anuilyBambe BO COOBeTHUTE PEerucTpH, ocTaIy-
BambeTo Ha lleHTpasHUOT perucTap o >kanbara (wieH 46 u 47),
HAUMHOT Ha paboTa 1 Ha ofiTyuyBake Ha KomucujaTa 3a kanou rnpu
LlenTpasHUOT perucrap cocTaBeHa ofi 3 4jeHAa MMeHYBaHU O/
Bnagara Ha PM (unmen 48-55) 1 cymckaTa 3allTUTa, OGHOCHO Ce
npuMeHyBa 30VII ako HeIlITo He e ypeieHO CO 0BOj 3aKOH, CO ITPaBo,
MPOTHB KOHEUHOTO PelIeHue fia ce MoBejie yrpaBeH criop (wieH 56).
Co 3akoHOT 3a 37py>KeHuja v poHaLMY TIPeIBUIeHA € MOYKHOCT
3a 3abpaHa Ha paboTemeTO Ha 3[IPY)KEeHUETO, JOKOIKY UCTOTO BO
MpaKTUKa [IejCTBYBA WK ITpe3eMa akKTUBHOCTH CITPOTUBHU Ha Y CTaBOT
1 3aKOHOT, a KOU Ce [IeTIUIHO TPeIBUIeH! BO WieH 4 1 65. Cekoj Moke
Jla IoJHece MHULIMjaTUBA 3a 3abpaHa Ha paboTa 3a 3/Ipy’KeHue 10
HaJJIe)KHUOT jaBeH 00BMHUTEJI, KOj, aKO OLIEHU JIeKa IT0CTOjaT MPUIMHN
3a 3abpaHa, IofIHeCyBa MPeJIoT [0 HaJJIe)KHUOT OCHOBeH cyfl. [IpoTtus
OBa pellleHue 3a 3abpaHa MoJKe J1a ce TIoAHece »Kajba [0 anesaruc-
KHUOT Cy7, BO poK o7 15 meHa of mprueMoT Ha perreHreTo. [ToctankaTa
3a 3abpaHa e uTHa. Bo 3akoHOT e npefBUeHa MocebHa MmocTarnka 3a
oTipefiesyBa-e Ha 37ipy>KeHujata co cTatyc o jaBeH unrepec. OBa
ro Bpiu Bnagara Ha PM, o npepsior Ha mocebHa Komucuja, a o
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Oapame Ha 3[PY)KeHHeTO 3a JoOMBame TakoB craryc. [IpoTus pertie-
HueTo Ha Biagara, koe Mopa fia 6uze moHeceHo Bo pok of 30 geHa,
MOJKe JIa ce TIoBefie yrpaBeH crop. [lo moBegeHWOT criop YpaBHUOT
CyZ e IoJDKeH fa ofjydn Bo pok of 30 genHa (unen 79-83).

2.4. IIpaBo Ha jaBeH MpoOTECT

Co 3axoHoT 3a jaBHu cobupw, o 2007 roguHa, ce ypeaysa:

1) HAaUMHOT Ha OCTBapyBame Ha MPAaBOTO Ha rparaHuTe ,Ha jaBHO
cobuparbe 3apajii MUPHO U3pa3yBarbhe MUCJIEHe U jaBEeH MPOTeCT U

2) ciyuanTe Kora Ke ce MpeKuHe 0Ip)KyBarmbeTo Ha jaBeH cobup.

OcHoBHaTa MoeHTa Ha 3aKOHOT e /ieKa MPaBOTO Ha rparfaHuTe
Ha MUPHO COOMpame MOJKe Ia ce OCTBAPU Ha HAYMH CO KOj ,, MUPHO
Ke zo uspasysaaw jasruowl upowiecii“. Ilputoa, Bo 3aK0HOT ce yT-
BpZyBa LITO Ce CMeTa I0J; jaBeH cobup?; Kou coOMpH He ce cMeTaaT
3a jaBHU cobupu (wieH 2)?; Ha KOM MeCTa He MOJKe Jia ce 0Jp)KyBa
jaBeH cobup 3a MUPHO U3pa3yBame Ha MUCJIeHe UJIU MPOTeCT (WieH
2-a)?; meka opraHM3aToOPOT Ha jaBHUOT cOOMP Mojke (a Toa 3HAUM
IeKa He Mopa) [ia ro MBeCTH Hajie)KHUOT oprad (MBP) 3a ogpixy-
BabeTO U 3a MEPKHUTE IIITO Ce Mpe3eMeHH (WieH 3); JoKHOCTa Ha
OPraHM3aTOpPOT /ia ro 06e36e11 0 p>KyBAaH-E€TO HA PEJJOT Ha jaBHUOT
cobup (opraHusuparme pejgapcka ciykba 3apaju 3alTUTa Ha rpa-
BaTa Ha rpafaHuTe, 32 HOPMAJHOTO OJ]BUBaH-€ Ha CO0OPaKajoT,
CHaO/IyBam-eTO Ha HACEJIEHUETO CO JIEKOBU, XpaHa, TOPMBO U CJIMYHU
HEOJJIO>KHU TTOTpebu, KaKo U 3apajii IOYNUTyBake Ha 00BpCKUTe
Ha MefyHapOIHUTE IOrOBOPH); MOYKHOCTA OPTaHOT 3a BHATPELTHU
paboTu ga mobapa o, OpraHU3aTOPOT Aa TO MPEKUHE O P>KYBAbETO
Ha jaBHUOT cOOMP BO CJIy4aj [a [Aojae 10 3arpo3yBaH-e Ha )KUBOTOT
U 37ipaBjeTo, 6e36eJHOCTA U IMYHATA CUTYPHOCT Ha JIYF'eTO U UMO-
TOT ¥ 3a Toa BeHauI fa ro ussectu MBP (uieH 4); 3abpanara jga ce
HOCH OpYJKje U OMIITOOMaCHO OpyAue, aJIKOXOJHU THjaou U
OTIOjHHU JIPOTH O JIIIA KOU MPUCYCTBYBAAT Ha jaBHUOT COOUP
(uneH 5) u ciydauTe (wreH 6) kora MBP ke ro peKkuHe 0/IpyKyBambeTo
Ha jaBHUOT cOOMP (3arpo3yBarbe Ha KUBOTOT, JINYHATA CUTYPHOCT,
MMOTOT | [Ip.), KAKO U MIPEeKPIIOIUTe ¥ BUCHHATA Ha rjiobara mro
Ke My ce u3pede Ha OpraHnM3aTopoT ((PU3MUKO WIIK MTPABHO JIULE),
OJI CTpaHa Ha CY/i, 32 HEITOYUTYBaH-€ Ha 0/ipe/iIonTe 0] 0BOj 3aKOH.
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AHAJIN3A
HA
ITPABOTO HA E®EKTUBEH JIEK BO OTHOC HA ITIPABOTO
HA CJIOBOJA HA N3PA3VBAILETO 1 HA IIPABOTO HA
MWPEH IIPOTECT

I'pafaHCKO -IpaBeH acneKkT

1. 3a ebukacHocTa Ha IIpaBHUTE JIEKOBH Bo Pemnyb6inka Ma-
KeJI0OHHUja, CO Moce0eH OCBPT Ha MPaBOTO HA MU CJIA, HA jaBHO
HU3pa3yBame Ha MUCJIaTa U Ha MPAaBOTO Ha CJI000eH mpucTan
o uH(popMaIuu

1.1. BoBep

Bo pefioT Ha OCHOBHUTE YOBEKOBH TIpaBa, KOW MpecTaByBaar
OCHOBaA 3a pa3B0j Ha JIeMOKPATCKUOT MPOdUIT Ha eTHO TparaHCKO
OMIITECTBO, € M MPaBOTO Ha cJI000/Ia Ha MUCJIA U jaBHO U3pa3yBame,
KaKo U MPaBoOTO Ha Cj1000/ieH MpUcTar 0 UH(GOPMaIIUu.

[TpaBoTO Ha C/10607IA HA COTICTBEHO MUC/IEHe My Mpurara Ha
CeKO0j YOBEK, KaKo arcoJIyTHO MPaBo, 0e3 KaKBU OMJI0 OrpaHUYyBaH-a
10 KOj 6MJI0 OCHOB Ha YOBEKOBOTO MOCTOEH:€ KaKo CBeCHA WHIU-
BU/lya UJTU KAaKO OTPAHUUYYBAH>A O] aCTIEKT Ha OMIITECTBEHOTO ype-
IyBam-€e Ha ip)KaBaTa.

MefyHapoHUTe aclieKTH Ha 3alITUTa Ha IIPaBOTO Ha cJioboaa
Ha COTCTBEHO MUCJIeHe, U3PAa3eHU MPeKy MelryHapOJHUTE JIOKY-
MEHTH U CTaHJap/H, Ce rapaHilhja 3a MOCTOEHETO U CYIITUHATA
Ha 0Ba YOBEKOBO ITPaBo, MpraTeHo 1 PeryJIMpaHo 1 BO JOMAITHUOT
MpaBeH Mopefiok.

[TpaBoTo Ha c10060/1a HA COTICTBEHA MUCJIA fioafa 10 u3pas3 U Bo
MOMEHTOT Ha M3pa3yBame U KOPUCTeHe Ha COTICTBeHaTa MUCIIA,
MOTOYHO CO peajn3alinjaTa Ha COTMICTBEHATA MUCJIA MPEKY jaBHO U
jacHO M3pa3yBame Ha CBOjOT CTaB UJIM OJTHOC KOH OJIpefieHu CIy4y-
BaH>a BO €J]eH OIILITeCTBEH Nope/ok. [IpaBoTo Ha jaBHO U3pa3yBarbe
Ha MUCJIaTa He JIONYIITA XaOTUYeH UJIM HACUJIeH OJJHOC BO TIPU-
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CTaToT KOH Ofipe/leHy HaCTaHU WJIU OJIJIYKU, HUTY Off CTpaHa Ha
JIlaTa KO To M3pa3yBaar CBOjOT CTaB, HUTY O/ CTpaHa Ha JIpKaB-
Hute BiacTu. OcTBapyBameTO Ha OBa ITPABO MPETCTaByBa MOYKHOCT,
obesbemeHa ofi ap)kaBara, rpafaHuTe /1a TO UCKaXKaT CBOETO MUC-
Jiele BO KOHKPEeTeH MOMEHT O] OIIITeCTBeHUTe 30UaHyBamba
MpeKy 37py)KyBame, MPeKy jaBeH coOUp WU MUPEH MPOTECT, Of-
HOCHO KOHTPa-TIPOTECT, CO 11eJl jaKHEeH-€ Ha IeMOKpaTHjaTa BO eTHO
OpPraHU3UPAHO OIIITECTBO.

[TpaBoTo Ha c1obopa Ha (hopMUPakHe COTICTBEHA MUCTIA, KAKO U TTpa-
BOTO Ha U3pa3yBake Ha MUCJIaTa e BO TeCHA BPCKa CO ITPABOTO HA CJI0-
6oma Ha nHMopMmaryu. OBa paBo ro orndaka IPaBoTo Ha cJ1000a Ha
MprUMan-e nHGOpMaIVy, MPABOTO Ha MPUOMPaH>€ U MPABOTO Ha baparbe
rH(OpPMAaIIK 0] CTPaHa Ha jaBHOCTA, 0COOEHO 3a Ipalliakba O] jaBeH
nnTepec. [IpaBoTo Ha TH(OPMUPAHOCT IPETCTABYBA OCHOBA 3a TPAfie e
COIICTBEH CTaB WJIM MUCJIa BO Morjes Ha nHgpopMalyjaTta, Koja MaK
MpeIN3BUKYBa IMOTpeda COTCTBEHATa MUCJIA [Ia Ce U3Pa3y WM Jia ce
roziesiu co apyr. CobopHaTa pa3MeHa Ha MH(OpMAaLIY He CaMo IITO
ja jakHe CUTYpPHOCTA HA YOBEKOT BO OJTHOC HAa HeropaTta 6e36eqHOCT,
TYKY PMHECYBa 1 33 jaKHEH-e Ha UyBCTBOTO Ha rparaHuTe 3a IorojieMa
M TIOCOJIM/THA IeMOKpaTHja BO OIMIITeCTBEHATA CPEeJIMHA, BO CpeiHATa
BO KOja JKuBear 1 ja 00e30emyBaar cBojaTa ersucTeHIuja.

OBue npaBa BO AOMAIIHUOT MPAaBeH CUCTEM Ce rapaHTUPaHU
MPBEHCTBEHO co YcTaBoT Ha Penybivka MakenoHuja-Bo uieH 16,
20 u 21. Kako co YcraBot Ha PM, Taka 1 co 3aKOHUTE LITO I'M OI-
(phakaaT oBue MpaBa MOIUIMPOKO Ce OTBOPAAT aCMeKTUTe 33 HUBHA
3amruTa. Cekoj rpafaHrH Ha KOj MY e IMOBpeieHO HeKoe 0] HaBe-
IIeHUTe YOBEeKOBU ITpaBa M0>Ke, BO 3aBUCHOCT Off TIOBpe/iaTa U WH-
TepecoT 3a 3aIlTUTA, [la IOKPeHe COO/IBeTHA MOCTAITKa MpeJ Hajl-
JIEXKHUOT PeJIOBEH CyJI Criopes ogpenonTe Ha 3aKOHOT 32 KpUBUYHA
MOCTankKa, 3aKOHOT 3a OIMIIITa yIIPaBHa MoCcTanka uiv 3aKOHOT 3a
MapHUYHA MOCTankKa.

1.2. 'pafaHCcKO - IpaBeH acHeKT Ha 3alllTUTAaTa

O,E[ FpafaHCKO'HpaBeH ACIIeKT MpallambeTo 3a eCl)I/IKaCHa 3a-
HITWUTA Ha OBHe IIpaBa BO JOMAIIHUOT IIpaBeH CUCTeM Tpe6a nace
pasrijiegyBa BO iB€ HAaCOKH :
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- 071 TIPOLIECHO —ITPaBeH KapakTep , 1

- O/ MaTepujajHoO — TTpaBeH KapakTep.

1. UMajku nmpeaBuj AeKa 3a HaBeJeHUTe MpaBa rpafaHCKo —
MpaBHAaTa 3allITUTa He e KOHKPeTHO TpeJIBUieHa BO HUTY eJIeH Off
3aKOHUTE KOU IO TPeTUpaarT MpaliameTo Ha OCTBapyBame Ha Ipa-
BaTa, ce MOoCTaByBa MpallalkheTo Koja Cy/icKa MocTamnka Ke 0BO3-
MO>KM TaKBa 3aIlTUTa?

NmeHo, cormacHo co wieH 1 o7 3aKOHOT 3a U3MEHYBambe U JI0-
MOJIHyBame Ha 3aKOHOT 3a MapHUYHA IoCTarka ype/ieHu ce Tpa-
BWJIaTaA HA TTOCTANKaTa BP3 OCHOBA Ha KOMU CY/IOT paclipaBa 1 O]l-
JIydyBa BO CIIOPOBUTE 3a OCHOBHUTE IIpaBa U 0OBPCKY HA YOBEKOT
Y rparfaHrHOT, 33 IMYHUTE U CeMejHUTe OJTHOCHU Ha rparaHuTe, Kako
IIITO ce pabOTHUTE, TPTOBCKUTE , UMOTHUTE U APYTUTe rparaHCcKo-
TIPaBHU CITIOPOBH, aKO CO 3aKOH 32 HEKOU O] THe CIIOPOBU He e oTIpe-
IleJIeHO CYZIOT /ia pelllaBa cIliope] IpaBuJjiaTa Ha HeKoja Jpyra Io-
cranka. Of oBaa 3aKoHCKa ofipei0a MpoM3JieryBa Mo)KHOCTa rpa-
FfaHCKO — MpaBHATa 3allTUTa Ha HaBeJleHUTe IIpaBa ja ce 0be3be-
IyBa Co MO HeCcyBame Ty>K0a mpej rpafaHCKHOT CY HaZJIe)KeH
3a pelaBambe Ha CIIOPOBU of 00jiacTa Ha UMOTHUTE U JPYTHU rpa-
FaHCKO-NPaBHU OJHOCU Ha (DU3MYKKUTE U IIPaBHUTE JIULIA.

2. bupejku 3akoHMTe IITO ja ypegyBaaT oBaa MaTepuja He CO-
Ip>KaT MaTepujaIHO- TPaBHU OIpej0M KOM KOHKPEeTHO OU yIaTy-
BaJie Ha BUJIOT Ha rpafaHCKo-TIpaBHATa 3alITUTA Ha MpaBaTa, ce
HaMeTHYBa MpalllakeTo 0] MaTepujaHO-TIpaBeH KapaKTep.

[IpaBoTo Ha MUCJIa ¥ TTPABOTO HA U3pa3yBaH-€ Ha MUCJIATa, PEKY
JIOTYIITeHUTEe MeXaHU3MU Ha U3pa3yBambe, KaKo 1 MPaBoOTO Ha CJIo-
6ogeH mpucTar 40 MHGQOPMALIUK O jaBeH KapaKTep ce rapaHTUpPaHu
CO HAjBUCOKMOT aKT Ha JipykaBaTa Koj e JieJ1 0/ OCHOBHUTE YOBEKOBU
rpaBa HabpoeHM BO [IeJIOT 3a rparaHckuTe npasa. Co orjie[ Ha ciie-
urdrUHaTa IPUPO/a Ha OBUeE IIpaBa MOBP3aHU CO JIMYHUOT OJHOC
1 MHTepec Ha Cy0jeKTUTe KOH OIIITeCTBeHUTe 30UIHyBatba, ce Ha-
MeTHYBA MMpallameTo 32 JUYHUOT KapaKTep Ha mpaBaTa oOff aCTieKT
Ha 3aKOHOT 3a 00 IMTaliMOHUTE OGHOCH. Bo 3aKOHOT 3a MI3MEHYBaH€
u nonoaHyBame Ha 300, Bo usieH 9 - a, MOKpaj 3alITUTaTa Ha UMOT-
HUTe ITpaBa peryjrupaHa e 1 3allTUTaTa Ha JUYHUTe TTpaBa . imeHo,
criopefi HaBeeHaTa ofpeada cekoe (prU3MUKO U IIPABHO JIMILIE, IIOKPaj
3alITUTaTa Ha UMOTHUTE TTpaBa, MMa 1 ITPaBo Ha 3allTUTA Ha CBOUTE
JINYHY TIPaBa, COTJIaCHO €O 3aK0H . lako mpaBOTO HA MKCJIa U U3pa-
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3yBam>€TO Ha MUCJIATa, Kako ¥ MPaBOTO Ha CJI000/IeH MpUCTam J0
MH(GOPMALIMK O] jABeH KapaKTep He ce HaOpOeHU KaKo JIMYHU ITpaBa
BO CTaB 2 01 HaBe[leHaTa ofpesbda , cMeTaM fieKa e Hern30e)KeH JInd-
HMOT KapaKTep Ha OBUe ITpaBa Co KOM ce 3allITUTyBaaT UHTePecuTe
Ha rpafaHuTe KaKo JIMYHOCTHY BO OIMIITeCTBeHAaTa 3aeJHUIIA, YIITe
IOBeKe 3aToa IITO 3aKOHCKATa paMKa Ha JIMYHUTE ITpaBa He 3a-
BpIllyBa CO HabpoeHHUTe IpaBa, TYKy CO OCTaBaH>e IIPOCTOP 3a OIl-
(hakame 1 Ha APYTrU JIMUHM [paBa BO MpeiBUIeHaTa 3aKOHCKa 3a-
mtruTa . BopojyBameTo Ha OBKe IIpaBa BO rpyIaTa ,,JIMYHM [IpaBa, ja
0BO3MO’KyBa HUBHATa MaTepHUjaJHO-TIpaBHa 3aIlITUTA, VIITe ITOBeKe
aKo ce MMa TpeBu u3MeHaTta Ha wieH 142 ox 300 co koja e us-
BPILIEHO YCOTJIacyBame U JJOMOJIHYBaH-€ Ha ITOMMOT IIITO ITpecTaByBa
HITeTa, Taka LITOo, TOKPaj 00MYHAaTa IITeTa ¥ UCHYIITeHaTa KOPUCT,
KaKo MaTepujajiHa IITeTa, ordaTeHa e U IITeTaTa HacTaHaTa o/
MoBpeia Ha JIMYHUTe TpaBa. BakBOTO TOJIKyBal-e Ha OBHUeE ITpaBa
O0BO3MO>KyBa ITOJHeCYBame Ty>K0a rpej rpafaHCKUOT Cy [ 3a Hajl0-
MeCT Ha IIITeTa HacTaHaTa OJ] HUBHATa IToBpe/ia.

1.3. OcHOB 3a 0ATOBOPHOCT

Kaxo pesynrar Ha omiuraTa ogpeaoa ox 4. 9 og 300 3a 3abpana
Ha IpeAu3BUKYyBambe LITeTa , CIIope]l Koja CeKoj e JOJI’KeH ja ce
BO3/P’KU O TTOCTAITKa CO KOja MOYKe Ha APYT [1a My MpeJu3BUKa
HITeTa, CJIe/lyBa OMIITOTO HAauejo 3a OJrOBOPHOCT COAPIKaHO BO
uyeH141 o 3aKOHOT 3a U3MeHYBame U AomoaHyBame Ha 300, crio-
pep Koe ,,TOj IIITO CO BUHA Ke My TIPUUMHM IIITeTa Ha APYT, JOJKEH
e 1a ja HaJiloMecCTH,,. MefyToa, Bo ciydaj Ha IToBpeia Ha OCHOBHUTE
YOBEKOBH IIpaBa, ce paboTu 3a nmocebeH BUJ Ha OJrOBOPHOCT Ha
Ip>kaBaTa KOja MM ' TapaHTHpa OBHe IIpaBa Ha CBOUTe IparaHu,
I1a 0]l TaMy IPOM3JIeryBa 1 Hej3uHaTa OJrOBOPHOCT, be3 oryies Ha
MOCTOeH-e Ha BUHa Jja Ouje Ty>KeHa CTpaHKa BO eBeHTyaJIeH CIIop
3a HEKAKOB BU/I Ha 3allITUTa OJ] TparaHCKO-IIPaBeH acIleKT IITo Ou
ja bapasi rparaHUMHOT IIpe] Ha/lJIe)KHUOT CY/I KoTa ce paboTH 3a I10-
Bpezia Ha IpaBara oj] CTpaHa Ha JIp)KaBHUTE OpraHu KOU He OZIro-
BOpHUJIe HA CBOMTE 3aKOHCKM 00Bpcku. [Tokpaj 0BOj Bu 0AroBop-
HOCT, TaKaHapeueHa 00jeKTHUBHA OJrOBOPHOCT CEKaKo [leKa I10-
CTOH U Cy0jeKTHBHA OZITOBOPHOCT BO OJIHOC HA CTOPeHa MoBpea
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Ha OBMe IIpaBa o/] CTpaHa Ha Jpyru Cy0jeKTH, Kako MpaBHU, Taka U
U3NYKM TMI[a KOM BO KOHKPeTHU CJTyJau Ipear3BrUKale moBpeaa
Ha paBara, a co Toa U Mocjie/iniia u3pa3eHa BO HeKaKoB BU] IITeTa
3a OIITeTeHOTO (DMU3UUYKO WJIM TIPaBHO Julle . HaBeieHBe BUIOBU
O/ITOBOPHOCT BO CYIITHHA ja Ofpe/lyBaaT HacMBHATAa JIeTUTHMA-
[¥ja Ha Ty)KeHaTa CTpaHa Bo CIIOPOT Koja Ou Ouia BO MaTepujaaHo
mpaBHa 06BpCKa /ia ja HaZloOMeCTH CTOpeHara IteTa Ha TY)KUTeJI0T
KOj ja TpIu nmoBpejaTa KaKko aKTHBHO JIESTUTHUMHpPaHa CTpaHa 3a
MofIHeCYBaH-€ Ty>KOa BO KOHKPETeH CJy4aj.

1.4. BumoBu 1iTeTa

[ToBpemaTa Ha TMYHKTE [TpAaBa MOYKe Ja ITpeM3BHKa KaKo HeMa-
TepujajiHa, Taka ¥ MaTepujajiHa IITeTa, BO 3aBUCHOCT OJ KOHKPET-
HMOT CJIy4aj ¥ off Mpeiu3BMKaHaTa IToBpejia Co Koja e 3acerHaT WH-
TepecoT Ha omTeTeHWOT. HajjoMecTyBam-eTO Ha MaTepujaaHaTa
mrTeTa e 06e36emeno co ui. 174 ox 300 u ce BpIIM CO BOCIIOCTABYBa-
H>TO Ha ITopaHeIIHaTa cocTojba, 0HOCHO Co BpaKam.e Ha CoCcTojoaTa
1ITO OMJIa MpeJ HaCTaHyBaMeTO Ha IITeTaTa, Co HaJJoMeCT BO Iapu
WJIH, TOKOJIKY BOCIIOCTaBYBamheTO Ha [IOpaHelIHaTa COCT0j0a LIeJIOCHO
He ja OTCTpaHyBa IITeTaTa, OCTAaTOKOT Ha IITeTara ce HaJloMecTyBa
Bo napu. HajomecTyBameTo rak Ha HeMaTepujaaHaTa TeTa MoyKe
na buge HeMaTepujaIHO ¥ MaTepUjaHO, BO CMKCJIa Ha uiieH 187 — a
o7 3aKOHOT 3a M3MeHyBal-€e U fonogHyBawe Ha 300, oHOCHO Ha
HauMH IIpe/iBUeH BO ofipeouTe Ha uieHoBuTe 188 1 189 o Litupa-
HMOT 3aKOH, He3aBHCHO O] HaJIOMEeCTOKOT Ha MaTepHjajTHaTa IITeTa.

VMeHo, co ogpenbata of uneH 188 ox nusmenute Ha 300 e pery-
JIMpaHO HeMaTepujaJIHOTO HaJloMeCcTyBaH-e Ha HemaTepujajHaTa
IITeTa Co Koja BO CJIy4aj Ha IToBpe/ia Ha IMYHUTE ITpaBa OIITeTEHUOT
MosKe f1a 6apa oOjaByBambe Ha IIpecyara co Koja e yIBpeHa IT0Bpe-
JlaTa Ha TPOIIOK Ha INITeTHUKOT MJIM HEeIlITO APYTo CO KOe MOJKe fia ce
OCTBaApH IeJITa IITO Cce TMTOCTUTHYBA CO CIpaBeIJUBUOT MapuJeH
HagoMmecTok. Ho, co ogpenbara Ha wied 189 ox nusmenute Ha 300 e
peryjnpaHo MaTepujaiHOTO HaJjoMeCTyBam-e Ha HeMaTepujaJiHaTa
IITeTa, Kora Bo CJIy4yaj Ha MoBpe/ia Ha IMYHUTE ITpaBa ce JoCyayBa
CTIpaBeJIMB apruyeH HaJIoMeCTOK, He3aBMCHO O] HaJIOMEeCTOKOT Ha
MaTepujajHaTa IleTa Wiu BO Hej3MHO O0TCycTBO. Bo coryiacHocT co
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cTaB 2 0]1 TIOropeHaBe/ieHaTa ofipesida 3a IoCyIyBaH-e Ha CTIpaBeiB
MapuyeH HaJJOMECTOK Ce IPeTIOCTaByBa OfpeJeH NUHTeH3UTeT U
BpeMeTpaeH-e Ha [I0Bpe/iaTa Co Koja HacTaHasIe IOCIe UL U3Pa3eHn
Bo (pu3nuka OoJika, gyueBHa 6ojka u crpas. [Ipu Toa Tpeba ga ce
BHMMaBa Ha 1ieJiTa 3a Koja CJIY)KM HaJIoOMeCTOKOT, KOj He cMee Ja
0uie BO CIIPOTUBHOCT CO OfIpe[IeHU CTPEMEIKU KOU He Ce CIIOMBHU CO
HeropaTa IIpUPOo/a 1 CO OIIITEeCTBeHaTa Liel.

1.5. PepoBeH npaBeH JeK-)Kajidoa

Bo nmpaBHMOT nopeok Ha Peny6inka MakeoHuja ce BrpazieHu
TeMeJIHUTe BPeJHOCTHM Ha eHO COBPEeMeHO M AeMOKPaTCKO
OTIIIITECTBO, KAKO IITO Ce BJIAZIe€H-eTO Ha MPaBOTO, TAapaHIIUjaTa Ha
OCHOBHUTE YOBEKOBHU MpaBa U cJ1000/11 M HUBHATA CY/ICKA 3aIlITUTA,
Kako M TpaBHUTE JIEKOBM BO (DyHKI[Mja Ha 3amTHUTaTa Ha
rapaHTupaHuTe rnmpasa. Taka, co YcTaBoT Ha [ip>KaBaBa rapaHTUPAHO
e MpaBOTO Ha 3allITUTA Ha MpaBaTa Mpej CyIOBUTe, HO U MPaBOTO
Ha jkasiba MPOTUB CY[ICKUTE OJIIYKU JOHEeCeHU BO MPB CTEIeH.
[IpaBoTo Ha >kasiba e MpeABUAEHO U BO 3aKOHOT 32 MapHUYHA
MOCTaIKa, Kako PeJIoBEH MpaBeH Jiek MPOTUB Mpecy/ia JOHeCeHa BO
npB cterneH. Bo unen 337, ct.1 ox 3I1II e comprkaHo MpaBoTO Ha
CTpaHKUTe 32 U3jaByBame >kajaba Bo pok of 15 meHa ofi 1eHOT Ha
IOCTaBYBaH-€TO Ha MPEeNUCOT Ha Mpecyaara, ako Bo 0BOj 3aKOH He
e ompeziesieH Apyr pok. [To »kaymbaTa Ha He3aZOBOJHATA CTPAHKA
0JIJTyUyBa HAZJIE)KHUOT BTOPOCTEINEH anealiucKy Cyz KOj MOKe,
Ha CeIHUIIA HA COBET WJIM BP3 OCHOBA Ha OJIpyKaHa pacrpana, 7a ja
oTdpau >kanbaTa Kako HeHaBpeMeHa , HelleJOCHA WJIM KaKo
Hel03BOJIEHA, [ja ja ojbue ykanbaTta Kako HEOCHOBaHA U 7ia ja
MOTBPAM MpPBOCTeNeHaTa Mpecyja, a ja yKruHe oBaa mpecyja u
MpeIMeTOT [ja TO BpaTH Ha ITPBOCTENEeHUOT CYJI Ha TOBTOPHO CYeHe,
Ila ja YKMHe MpBoCTerneHaTa npecyzia u fa ja ot piu Ty>kbara uiu
Ila ja mperMHa4u mpBocTeneHaTa rpecyza (4. 355, ct. 1 ox 3I1IT).

1.6. BoupegHu npaBHU 1€ KOBU

[Toxpaj pejOBHUOT MpaBeH JieK BO 3aKOHOT 3a MapHUYHA I10-
cTarnka ce nMpefiBUIeHU U BOHPeHY MTPAaBHU JIEKOBU TT0]] OJIpe/IeHU
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3aKOHCKM YCJIOBY, KAKO ILITO e NMpaBoTo Ha peBusuja (uwi. 372 of
3I1I1) 1 moBTOpYBameTo Ha mocrankara (4. 392 ox 3I1I1) Kou mo-
JKaT ga OuzaT KOPUCTEHU BO MOCTANKUTE MOBeJIeHU Tpef peloB-
HUTEe rparaHCKU CyZ0OBU CO Liesl obe30eyBame Ha rparaHCKo —
MpaBHa 3allITUTa Ha TOpeHaBejleHUTe IpaBa.

PeBu3sujara ce mojiHeCyBa /10 CyZAOT IITO ja U3PEKOJ TTPBOCTE-
reHara Ipecyja, a 3a ucTara ofjiyuyyBa BpxoBHUOT cyj Ha Pemny6-
nmka MakemoHuja, coraacHo co 4. 373 ox 31111

[TpensoroT 3a MOBTOpPYBamke Ha MOCTAINKATa CEKOrall ce To/jI-
HecyBa [I0 CY/IOT IITO ja JOHeJI OjiJlyKaTa Bo IpB cTerneH (4. 395,
cr.1 og 3I1I1). ITo op>KaHOTO POYMIITE 3a PACIpaBakhe I10 IPeIJIOroT
cynujaTa-ToeuHer], OTHOCHO MTPeTCeIaTesIOT Ha COBETOT Ha TIPBO-
CTeNeHUOT Cy JOHEeCYBa OJJTyKa 3a IMPe/ijIor0T, OCBEH aKO MPUYU-
HaTa 3a MOBTOPYBak-e Ha IT0CTalKaTa ce 0JJHeCyBa UCKJIYIUTETHO
Ha IocTanKara Ipef MoBUCOKUOT cyx (u.398, cT.1).

Op acriekT Ha e(hMKACHOCTA HA ITPABHUTE JIEKOBU BO 3aIITUTATA
Ha OCHOBHMTE YOBEKOBH ITpaBa 3HauaeH e BOHPeJHUOT IIPaBEeH JIeK
npeasupaed Bo 4. 400 o 31111 kako moBTOpYBaH€e Ha MOCTAIMKaTa
1o MOBOJ; KOHEYHA npecysa Ha EBPOICKUOT cy/; 3a YOBEKOBU
npaBa Bo Ctpa36yp. iMmeHo, kora EBporick1oT cyz 3a 4oBeKOBU
rpaBa Ke yTBPAU MOBPeJja Ha HEKOe YOBEKOBO TMPABO WJIM Ha OC-
HOBHUTe CJI000/M Npe/iBUIeHN BO EBporicKaTa KOHBEHIIMja 3a 3a-
IITUTA HA OCHOBHUTE YOBEKOBH IIpaBa U ¢JIo0oau 1 Bo lomoiHu-
TeJIHUTE NMPOTOKOoIM Ha KoHBeHIujaTa, a Kou Penybanka Make-
JIOHUja TY paTU(UKyBaja, CTpaHKaTa MoKe, Bo pok oji 30 meHa of
KOHEeYHOCTa Ha Ipecyzara Ha EBporcKuoT cyzi 3a Y0BeKOBU I1paBa,
IamojiHece bapame 10 cynoT Bo Penybanka MakesoHuja Koj cyien
BO IIPB CTeIeH BO ITOCTaIKaTa Bo Koja e JJoHeCceHa ojiJlyKaTa co Koja
e IoBpeIeHO HeKoe O] YOBEKOBUTE IpaBa I OCHOBHUTE CJI000u,
3a M3MeHa Ha OJIJTyKaTa co Koja Toa MpaBo UJIX OCHOBHA cJI0060a
e noBpeqeHo. Bo cTaB 3 o HaBemeHaBa ogpenba ox 3111 e mpen-
BUZIeHa 00BpCKa IIPU ITOBTOPYBaeTO Ha IToCTaKaTa CyJOBUTE Ia
I'M TIOYMTYBAaT MPaBHUTE CTABOBHY M3pa3eHU BO KOHEUHATa pecyia
Ha EBporickroT cyz 3a Y0BeKOBH ITpaBa co Koja e yTBPAeHa IoBpea
Ha OCHOBHMTE YOBEKOBHU IpaBa U c000u.
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2.3a epuKkacHocTa Ha MpaBHUTE JIeKoBU Bo Pemyoiuka Ma-
KeJIOHHja, CO MoceOeH OCBPT Ha MPAaBOTO HA MUPEH MPOTECT
U Ha 3JPYyKyBame

2.1. IIpaBo Ha MUPEH MTPOTECT

ExiHO 071 0OCHOBHUTE UOBEKOBH IPABA € 1 IPAaBOTO HAa MUPEH MTPOTECT
CO KOe ce 0BO3MO)KyBa Cy0OjeKTUTe [Ja MOYKaT [la ro u3pa3aT CBOETO
MHUCJIEH>€ 32 COTJIaCHOCTA CO OMpeiesIeH! [fiejcTBYja IMpe3eMeHU O]l
IpJKaBaTa M O] UHCTUTYI[MUTE BO MCTaTa. MUPHUOT MPOTECT 0COOEHO
€ BaKeH Kora MoCTOM OIacHOCT MOJTYEHETO j1a ce cchaTh KaKko ofo0-
pyBambe, OTHOCHO KaKo IaBake COTJIACHOCT CO ITOCTaevyKaTa CUTyalfuja.

[IpaBoTO Ha jaBHO cOOMpaH-€, TOKPaj Toa IITO € 3arapaHTUPaHO
B0 wieH 21 o7 YcTaBoT, e ypezeHo 1 Bo mocebeH 3aKoH 3a jaBHU CO-
6upu. 3a jaBeH cobup ce cMeTa coOMpameTo Ha nmoBeke of 20 rparfaHu
Ha OTBOPEH WJIW HA 3aTBOPEH MTPOCTOP 3apa/ivl OCTBApyBamhe Ha pas-
nuuHu uHTepecu. [TpocTopot 3a cobupoT Tpeba Ja ofroBapa 3a Ha-
MeHaTa, a OTPaHUYyBaH-€TO Ce OJIHEeCYBa, Ha MPUMep Ha MecTa Ha
KOM Ce HapyIyBa MUPOT Ha OOJTHU JINIIA, HA IeTCKU TPAaJUHKU U Ha
3arpo3yBameTo Ha ITaTHUOT co00paKaj.

Maxo Bo 3aKOHOT He e MpeiBrIeHa MOYKHOCTA 32 OpraHU3uPamhe
KOHTPAIIPOTECTH, BO MPAKTUKATA Ce CIYYYBa O/Ip)KyBame Ha Mapa-
JieJTHU cOOMpara Co KOU YUYeCHUIIUTE caKkaaT /la u3pa3ar CBoe He-
coryjlacyBame WK CTIPOTUBCTAaByBaH>e CO CTABOBUTE 1 MUCJIeHhaTa
KOU Ce UCKa)KyBaaT Ha MUPHUOT MPOTECT.

Bo nmocieiHO BpeMe 4ecTo ce Cy4YyBa fia Ce OrpaHu3upaar jaBHu
MPOTECTH Off Pa3HU IMTPUYMHU, KaKO Ha TIpUMep Kora ce IMpoTecTrupa
3apa/ii HEOTKYIIEeH TYTYH, IPo3je, MJIeKO, jaboiKa 1 APyTy 3eMjojie-
CKU MPOU3BOAIM, KOTA Ce MPOTEeCTUpa 3a HepellleH CTaTyC Ha CTe-
yajHU pabOTHUIIM, HA BOJHULIUTE 110 JOTOBOP, HA BOCIIUTYBAUKUTE
Ha Jie11a, JIOBIIUU, UTIOMUPAHU KPUMUHOJIO3U, TEXHUYKU MTEePCo-
Haul O TPAZIMHKU U CJIMYHO. JaBHU TIPOTECTH OUJIe OpraHu3upaHu
Y ropaju rpajbu, Ha mpuMep HapeueHu ,,Ckomje 2014, kako u 3a
rpasbaTa Ha cakpasieH o6jekT Ha ckorickoTo Kae. [TapanesnHo co
OBHe jaBHU COOMPU Ha TparaHuTe OuJle opraHM3UpPaHu U KOHTpa-
MIPOTECTH O APYTU TPYIIU MIPH LITO JIOIIJIO 0 HEMUPU KOU JIOBeJIe
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0 GU3NYKO NMpecMeTyBamwe, 10 HAaHeCeHU MOBpeay Ha HEKOU Of
YUECHUIIUTE U JI0 TPUYMHETA MaTepujaHa IITeTa.

[Tpu opranu3upame TPOTECTH U KOHTPAMIPOTECTH Jloara J10 U3-
pa3 rpafaHCcKo-IpaBHATa 3alITATA Ha OBa IMPaBo.

OpraHu3aTopuTe Ha MPOTECTUTE U HA KOHTPAPOTECTUTE UMAAT
00BpCKa Jja mpe3eMar orpeieJieH! MEPKY BO BPCKA CO HEMIPEYEHOTO
OpraHu3Vpam€ 1 OfiBMBatbe Ha jaBHUOT cOOMp, a CO TOa 1 3a MOCTa-
ByBambe pefrapcka ciy»koa. Opranusaropot og MBP mMoske ma mobapa
Za ce mpe3eMar MoTpebHUTe MepKU 3a 00e30e/1yBame U OIPIKY-
Barbe Ha PefioT HAa jaBHUOT COOMP M Off CTPaHA Ha TIOJIULIMjaTa, Kako
U J1a TO MMPeKKHe OIP>KyBaH-€TO HA jABHUOT COOUP BO CJTyuaj Kora e
ZOBeJleHa BO Mpaniambe 6e30egHOCTa HA JIyTFeTO U UMOTOT.

HcTo Taka, v BO cy4aj Kora oJj OpraHU3aTopoT He e mobapaHo
0JIpKyBaH-€ Ha PeJIOT Ha jABHUOT COOUMP MOCTOW 0OBPCKa Ha JIpyKaB-
HUTE OpPraHM 3a Mpe3eMaH-e COO/IBETHU MPEBEHTUBHU MEpPKHU CO
1[eJ Ja He ojhe [0 MornpevyyBamke Ha MUPHUOT TIPOTECT Of, opra-
HU3UPAH KOHTPATIPOTECT.

Bo cuTyariuja Kora Bo TEKOT Ha MUPEH MPOTECT Y KOHTPATTPOTECT
ce TIPUYMHMU IITeTa Ha HeUUU UMOTHU, WJIK Ce TOBpefaT JUUYHUTE
rpaBa Ha YKUBOT, TEJIECHOTO U JYIIEBHOTO 37ipaBje, YecTa, yriefioT,
IOCTOMHCTBOTO, TUYHOTO MME, TPUBATHOCTA HA TUYHUOT U CEME]-
HUOT >KUBOT, leJIOBHATAa TajHa ¥ cyiob0/1aTa Ha TPeTIPUEMHUIITBO,
ce co3flaBa rpafaHCKO-TIpaBHA 0OBpCKa 3a 00ecHITeTyBambe.

Bo paMku Ha mpaBarta ¥ 0OBPCKUTE 3a HQJIOMECT Ha CTOpeHa
[ITeTa ce akTyeau3upa aKTUBHATA JIeTUTUManyja 3a baparme Ha-
JIOMECT Off OIITEeTEeHUOT CYy0jeKT Ha jaBHUOT COOMp, KOj MOKe fa buzie
(pU3NUKO U TTpaBHO JIKIle, KAKO U MacCMBHATa JIeTUTUMAI[Hja Ha
CTpaHa Ha LITETHUKOT, KOj MOyKe Jja Oujie ucTo Taka (U3nIKO U
MPaBHO JIMIle, OTHOCHO 0OBpCKaTa Ha Cy0jeKTOT 3a HaZlOMeCTyBaH>€
Ha IITeTaTa MPUUYMHETA Ha OMITeTeHUOT. [locTOuM 0/IrOBOPHOCT U HA
OpPraHM3aTOPOT HA jaBHUOT COOMP 32 HAZLOMECTYBaH-€ Ha eBEHTYyaJl-
HaTa [TeTa BO CJIy4yaj Kora Hema Jja T rpe3eme oTpeOHUTe MepKu
10 OZHOC Ha OpraHu3alyjaTa v OAP>KyBambeTo Ha peJjoT Ha jaBHUOT
CoOMp UITK [TOKOJIKY He TO CIIPpeur yueCcTBOTO Ha MPOBOKATOPHU, HO-
CeHmeTo OpYIKje U CIMYHO (uwieH 7 o 3aKoHOT 3a jaBHU cobupu). Bo
OBaa CMMUCJIA [TIOCTOM U OJTOBOPHOCT Ha JipyKaBaTa 3a HaZ,OMeCTy-
Bambe Ha IITeTaTa [IOKOJIKY HaJIe)KHUTe AP>KaBHU OpraHu He TU
npes3eJie MOTpeOHUTE MEPKU 3a CIIPpeUYyBak-e Ha eBeHTYaJIHA IITEeTa.
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2.2. IIpaBo Ha 37]py>KyBame

[IpaBoTO Ha 3APY’KyBakbe crara Bo peJIoT Ha OCHOBHUTE YOBe-
KOBM ITpaBa 1 ce 0CTBapyBa MPeKy Ipe3eMare aKTUBHOCTH 3a 3[IPy-
JKYBame ¥ 0CTBAPYBaH-€ Ha 3aeJHUYKU 11eJIM U UHTEPeCH.

3apyskeHujaTa Ha rpafaHuTe U (poHAALMY, KAKO HeMPO(QUTHU
opraHu3saiui, ce opmupaar Bp3 6a3a Ha cJ1000/THO 3APYIKYBaH>€
HaTrparaHuTe, a co I1eJ1 []a Ce 0CTBAPAT U Jja Ce 3aITUTAT OTpeieJIeHN
MpaBa, UHTEPeCU U aKTUBHOCTU MPeBUIeHN CO HUBHUOT CTATYT.

CuTe 3apysKeHuja Ha rparfaHuTe U (DOHJAIIMU UMaaT CTAaTyC Ha
npaBHo nuile. Toa 3HauM JleKka MOJKaT 7ia Tpe3eMaar rnpasa u o0-
BpPCKU BO paMKU Ha MPABHUOT MPOMET, HO 3a pa3JivKa off IPyruTe
MpaBHU JINIIA, He MOYKAT Jja OCTBapyBaaTt gobuBKa. AKO ce CIyuH,
BO CBOETO paboTeme, OBKe MPABHU JIUI[A []a OCTBAPAT JOOUBKA, Taa
Mopa fa buge ynorpebeHa 3a ocTBapyBaH€ Ha 1|eJIUTe U aKTUBHO-
CTUTE YTBP/IeHU BO CTATyTOT. 3abpaHeTo e ocTBapeHaTa o0uBKa
Ila ce pacrpejieNyBa Mer'y OCHOBAaYUTe, UJIEHOBUTE, UJIEHOBUTE Ha
OpraHuTe, AUPEKTOPUTE, BpabOTEHUTE UJTU KOe OUJIO ZIPYTo CO HUB
MOBP3aHo JIMIIe.

CBOjcTBOTO HA MpaBeH CybjeKTUBUTET (IPaBHO JIULE) OPraHu-
3allMUTe IO CTeKHYBAaT CO YIIKCOT BO PETUCTApPOT IITO r0 BOAU
LlenTpanuuot peructap. OHa HITO e crieriuUyIHO BO OBUE CiIydyaun
e JleKa 3/ipy>keHujara Ha rpafadu ¥ (hOHJALIMY, KaKO TIPABHU JIUIIA,
He MOJKaT Jja ce TpaHchopMUpaaT BO AAPYTU BUOBY MTPAaBHU JIUIIA.

YcnoBuTe 3a perucTpupanme 1 3a GyHKI[MOHUPaH-e Ha 3/IpyJKe-
HMjaTa Ha rparaHu ¥ (DOHALIMY Ce JeTaJHO IpeIBUeH! U HaBe-
IeHU BO 3aKOHOT 3a 3[py’KeHuja Ha rparaHu U poHAAIUM.

3apyrkeHre MOXKAT fia OCHOBaaT (PU3UYKU U TIPAaBHU JINIIA, U
Toa HajMasKy et (5) ocHoBauM, 07 KOM TPOjLia Mopa Jja UMaaT JKU-
BeaJIUIITe WIN TPeCTOjyBaJIUIITE, OTHOCHO CeJIUIIITe HAa TEPUTOPU]ja
Ha PM.

doHpanujaTa e IpaBHO Julle U ce (hpopMHUpa 32 OCTBAPYBaH-€
Ha 1IeJI- CTeKHYBak-€e 1 yIpaByBaH-€ Ha UMOT U CpPeJiCTBa BO COTJiac-
HOCT CO 3aKOH.

3a pa3juKa oj] 31py’KeHrja Ha rparaHu, (hOHJalMUTe Ce TAKBU
MpaBHU JIMI[A KO HEMaaT CBOe YIeHCTBO, HO MMaaT CaMo KOpUC-
Huu (mectuHaropu). PoHgalMjaTa € UMOTHA Maca 0CaMOCTOeHa
KaKo MPaBHO JIUIIE.
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OcHoBauu Ha oHaMjaTa MoXKe Ja OUJaT eHO UJK MOBeKe
JIIIA ¥ TOA (PU3UUKU U TIPABHMU.

Peructpupanute 3fpykeHuja, hoHmam, cojy3u, cekoj o6k
Ha CTPaHCKa OPTaHM3alinja, KaKo U ceKoja ipyra hopma Ha 3[IpyIKy-
Bambe, PETMCTPUPAHU COTJIACHO CO 3aKOH, [OMYIITEHO e Jia ce 3/py-
>KaT BO Cojy3 Uiy ipyra hopMma 3a 3apysKkyBame. Co 34py)KyBambeTo
He T0 ry0aT CTaTyCcoT Ha IIPABHO JIULE.

3apy>KyBame of, BaKOB BUJl MOYKe [la CTOpaT JiBe WM MoBeKke
OpraHu3aluy ¥ Toa BO COjy3 WM BO Apyra hopMa, a CTeKHyBaaT
CBOjCTBO Ha MMPaBHO JIM1ie BO IIOCTalKa 3a perucrpanyja.

OpnroBopHocTa 3a 00BPCKUTE U 32 HAJIOMECTYBAH-€ HAa eBeHTYaJI-
Ha IlITeTa BO BPCKa CO OCTBAPYBameTO Ha TPaBOTO Ha 3/Ipy)KyBame
MPOM3JIeTyBa 0J] 3aKOHCKUTe 0OBPCKY HAa OPTaHU3ALMUTE U Off HUB-
HaTa rapaHiiyja fia ogrosapaaT Co CUOT CBOj UMOT U cpeficTBa. OBa
ITPaBO MOJKe J1a e pa3ryiefiyBa u oJ] aClieKT Ha 00BPCKUTE Ha JIpyKa-
BaTa 3a 0BO3MO>KyBame Ha OCTBapyBake Ha MPaBOTO U Ha eBeH-
TyaJIHUTe IMOBPey Ha UCTOTO BO CJTyUaj Ha HeJlaBame MOYKHOCT Jja
ce pean3upa TaKBOTO MPaBo.

[IpaBoTo Ha jaBeH cOOMp U MPABOTO HA 3[IPYI)KyBake, pasrie-
JIyBaHU O rpafaHCKO-TIpPaBeH acIeKT, MOYKaT Jja ce 3allITUTyTBaaT
CO MO/IHEeCYBaH-€ COOZIBETHA TY>K0a MpeJ Ha/lJIe)KHUOT rparaHCKU
Cy[l, IOKOJIKY e CTOpeHa MoBpeZia Ha OBHMe MpaBa WM JJOKOJIKY e
npeAn3BUKaH HEKAKOB BUJ| Ha IITeTa O] MOBpeZilaTa Ha MpaBara.

Cekako meka e 06e36ezeHa ¥ TOBUCOKA 3aLITUTA CO TIOJJHECY-
Bakbe PeJIOBEH MpaBeH JieK-)Kajiba v BOHPeJHU MPaBHU JIEKOBU:
peBHU3Uja, MIOBTOPYBaH€ Ha MOCTaNKaTa v IOBTOPYBake Ha I0-
cTamKaTa Io OBOJ; KoHeuHa npecyzaa Ha ECUIL.
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AHAJIN3A
HA
ITPABOTO HA E®EKTHUBEH JIEK BO OJHOC HA IIPABOTO
HA CJIOGOJJA HA N3PA3YBAILETO 1 HA ITPABOTO HA
MWPEH ITPOTECT

KPUBUYHO-IIPABEH ACIIEKT

1. 3a mpaBo Ha echeKTHBEH IIPABEH JIeK, BO OHOC HA TPABOTO
Ha 710002 Ha U3pa3yBam-e U Ha MUPEH MPOTeCT, Of KPUBHY-
HO-TIPABE€H acleKT

OcHoBHUTe 71000711 ¥ IIPaBa Ha YOBEKOT U TparaHUHOT Bo PM
ce KpeHaTH Ha pPaHT Ha YCTaBHU KaTEeTrOPUM.

Bo KpuBnYHMOT 3aKOHUK BO TTOBEKe TJIaBU MOYKAT A ce JIOI[U-
paaT roBeKe KPUBUYHM JleJia BO KO Ce TPETUPAAT OCHOBHUTE CJIO-
60111 ¥ IpaBa Ha YOBEKOT M TparaHMHOT ([eJ1a MPOTUB YOBEYHOCTa
1 MefyHapO/IHOTO TpPaBo, Ziejia MTPOTUB KUBOTOT U TEJIOTO, TPOTUB
pabOTHUTE OZTHOCH, TPOTUB U300PUTE, TPOTUB YECHOCTA U YTIIeJOT
U JIpyTH).

Bo oBoj ies1 o aHanmM3aBa HAIIETO BHUMAaHUe Ke To 3a/Ip)KuMe
Ha KPUBUYHO-TIPABHATA 3alITUTA Ha KPUBUYHUTE JleJia CO KOU
HajuecTo ce MoBpezyBaaT IIPaBOTo Ha CJ1000/1a, Ha TOBOP, HA MUPHO
cobupame 1 Ha 3[]py>KyBaHe.

Bo I'naBaTa XV ozt KpuBuyHMOT 3aKOHUK — KpuBUYHU fjesa mpo-
TUB CJ000IUTE U MpaBaTa Ha YOBEKOT U TparaHWHOT, Of(aTeHu
ce CUTe KPUBUYHU JieJia CO KOW Ha KAaKOB OMJI0 HAYWH Ce BPIIU IM0-
Bpe/lyBame Ha cj000/1aTa U MpaBaTa Ha CEKOj YOBEK U rparaHuH.

Bo 3aBUCHOCT 0/1 00jeKTOT IITO Ce 3alITUTYBa BO OBaa rjaBa of
KpUBUYHUMOT 3aKOHUK MOYKeMe [ja pa3inKyBaMe YeTUPU TOJIT Py U
Ha KPUBUYHU fIeJia:

-KpuBnuHM fesia MpoTHUB eJHAaKBOCTA Ha CJI000IUTE U TPaBaTa;

-KpuBuuHu mea mpoTUB CI000AUTE;

-KpuBuYHU [1e71a TPOTUB TMYHUTE TIPABA, U

-KpuBuYHM fesa MpoTUB APYTU MpaBa.

[IpegMeT Ha HallleBO UHTepecuparme ce KPUBUYHUTE Jjeia Of
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rnmojarpymnara Bo Koja crafaat KpuBuuHUTe geja NMpOTUB APYTU
1paBa, a TyKa e KpMBUYHOTO [JIeJI0 CO KOe HajuecTo jaBHO ce hu3pa-
3yBa HECOIJIaCyBamheTo KOH paboTaTa Ha uHCTUTYyLUTe ,Cripedy-
Bame UK CMeKaBame Ha jaBeH cobup” ox uien 155 ox K3.

Bo rimaBara XVIII o KpyBUYHMOT 3aKOHUK — KPUBUYHM [IeJIa ITPO-
THB YecTa U yIiefoT, OndareHu ce CUTe KPUBUYHU flejia CO KOU Ce
BPIIY ITOBpe/Ia Ha UecTa 1 yIyIefoT U JOCTOMHCTBOTO Ha TparaHUHOT.

Bo oBaa riiaBa ciafaaT KpuBUUHUTE fena , Kiesera“ on unen 172,
,~HaBpema“ ox unen 173, ,I3HecyBame JUYHU 1 CeMejHU TTPUINKHU
on uneH 174 n ,OManoBa)KyBame co mpedpayBame 3a KpUBUUHO
neno“ ox unieH 175 ox K3, kora ce moBpeiyBaaT yecta v yIjiefioT Ha
IPYT, KAaKO M KPUBUYHUTE Jiejla Kora ce MoBpeayBa CaMo YTJIefIoT.
Tyka ciafaat KpuBUYHUTE Hefa JloBpega Ha yriegoT Ha Pery6imka
Makeponuja“ o wien 178, ,MI3narame Ha 11o/10MB Ha MaKeJOHCKUOT
HapoJ ¥ NMPUIaAHUIM Ha 3aegHuLTe o uieH 179, ,[loBpena Ha
yriepnot Ha cymot® on uien 180, ,[loBpesia Ha yriegoT Ha cTpaHCKa
np->xaBa“ o uieH 181 u ,IloBpenga Ha yriaemoT Ha MefyHapoaHa
opraHu3aiuja“ ox wieH 182 ox K3.

Bo usnen 184 oy oBaa ryiaBa peryjavdpaHo e IpaBOTO HAa TOHEHe
KOTa ce TIOBpeJleH! YecTa U yIyieqoT Ha rpafaHnuHoT. Bo ctaB 1 oz
OBOj WJIEeH e Ka)kaHo fieKa: ,| OHeH-eTo 3a KpUBUYHUTE fieJia O]l YjIieH
172 no 175 ce mpe3ema 1o npuBaTHa Ty»<0a“, a Bo cTaB 2 0 UCTUOT
YJIeH e KayKaHo: ,AKo fiesiata of wieHoBuTe 172,173 u 174 ce ctopeHu
CIIpeMa YMpPEHO JIKile, TOHEH-eTO Ce Ipe3eMa [0 IIpUBaTHa Ty»K0a
oz 6payHMOT Apyrap, fAeliaTa, pOAUTeINTe, OpakaTa UJIM CeCTPUTE,
ITOCBOMUTEJIOT, IOCBOEHUKOT WJIM IPYTO JIULIE CO KOe YMPEHOTO JIULe
SKUBeeJsio BO 3aeJHUYKO JJOMAaKMHCTBO .

Bo unen 185 op uctarta riaBa, peryjMpaHo e objaByBameTo Ha
cyJcKaTa Ipecyfia Kora HeKoj e 0Cy/ieH 3a KpUBUYHO [1eJI0 CTOPEHO
IIpeKy CpeACcTBaTa 3a jaBHO MH(OPMUPALE, [1a CYLOT BO BAKOB CJIy-
yaj MoJKe, 1o bapame Ha TY)XMTeJIOT, Ia OJJIyYM Ha CMeTKHa Ha
TY>KeHHOT J1a ce 00jaBu Cy[cKaTa Ipecy/ia WIX U3BOJ Off Hea, IPeKy
HCTOTO CPeICTBO MJIX Ha IPYT COOJIBETEH HaUKMH, aK0 00jaByBatbeTO
MPEKY TOA CPeiCTBO HE e MOYKHO.

[TpepmeT Ha HallleBO MHTepeCcHparbe, Kora ce paboTu 3a epukac-
HUTe TIPAaBHU JIEKOBU ITPEKY KoM rpafaHrTe Ke MO)KaT Jja T'M OCTBa-
pyBaaT CBOUTE ITpaBa KOTa UCTUTE UM Ce [IOBPeIeHY CO U3BPINYBaH-€
Ha KPUBUUYHHUTE JeJia, Cé KPUBUUHOTO fiesio of wieH 155 - ,Crpe-
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yyBame WIX CMeKaBame jaBeH coOup“ Kajie TOHeHeTO ce IIpe3emMa
I0 CJTy>KOeHa JoJIKHOCT, U KpUBUUYHUTe fesa ,KieBera“ o uien 172
u ,HaBpena“ o unen 173 ox K3, co Ko ce moBpeieH yecTa U yriaegoT
Ha JIpyT, Kajie TOHeHeTOo ce Ipe3eMa I10 IpUBaTHa Ty>K0a.

Kora ce 300pyBa 3a KpUBUYHUTE fiejia IITO Ce OJjHEeCyBaaT Ha
3allTUTATa Ha YecTa U yIjIefioT Ha rpafaHUHOT, Tpeba [a ce Kayke
IeKa MOMMMUTE ,4ecT” U ,yriied" ce KaTeropuu KOU BCYILIHOCT Ce
COCTaBeH 1 HeO/IBOUB JieJI Ha IMYHOCTA Ha CeKoja MHauBUaya. Kako
TaKBH, BO CEKOjIHEBHUOT JKMBOT THE Ce M3JI0’KeHU Ha Hamaau, 3a
1ITO 300pyBa OpojHOCTA Ha KPUBUYHUTE MOCTATIKU IIPe]I CYyOBUTE
BO KOU IpafaHuTe OapaarT 3allTHUTa 3aT0a IITO CMeTaar JeKa UM e
MoBpejieHa 4yecTa WM yriaenoT. Hajuecto mpen cymoBuTe ce
MpolLiecyrpaHy MOBpeIn Ha KPUBUYHUTeE Jeiia ,KieBeTa“ on uieH
172 u ,HaBpena“ o unen 173 og K3.

Hcro Taka, Tpeba ma ce Kajke U JeKa CO OBMe KPUBUYHU JeJia
HajyecTo ce BPIIM yIaj BO IPUBATHOCTA Ha TparfaHUHOT, a BO I0-
CJIeIHO BpeMe, HM3 CY[ICKUTe MOCTAlKU MOJKe Jla ce KOHCTaTupa
IleKa HajMHOT'Y IIpeAMeTH Ce OKOJTy HaBJIeTryBamkeTo BO MPUBATHOC-
Ta Ha jaBHUTE JTUYHOCTHU.

[TorpebHo e ma ce kaxke geka Bo I'maBata XVIII oxg KpuBnunuot
3aKOHHUK, CO pedpopMaTa Ha MaKeJOHCKOTO KPUBUYHO 3aKOHO/IaB-
CTBO BO ITOCJIeJHUBE roJAUHU, 6ea U3BPILIEHU HEKOJIKY U3MEHU BO
KPUBUYHHUTE JieJia Off OBaa rjasa.

Taka, Bo 2006 roguHa, Kaj KpUBUYHUTE Jiejia TIPOTUB YecTa U
YIJIe[IOT Ce MHTePBeHUpaIlle BO OCHOBHUTE 00U Ha OBME KPUBUU-
HM JieJia, IIPH IITO € UCKJIyYeHa Ka3HaTa 3aTBOp 1 3a CTOPUTEIUTe
Ha OBYe KPUBUYHHU fieJia e IpeABueHa caMo MapruJHa Kas3Ha.

KasHaTa 3aTBOp OCTaHyBa KaKo MPOITHIIIaHa CaMO 3a IMOTeIIKUTe
00JIMIIY Ha OBUe KPUBUYHMU Jiej1a. MicTo Taka, mpeaBuieHo e 00Jnra-
TOPHO 0CJI000IyBab-€ 0f] Ka3Ha, BO C/Iy4aj Kora CTOPUTEIOT Ha KPU-
BUYHOTO JIeJIO MpeJl CYAOT MY Ce U3BMHUJI Ha OLITeTEHUOT, OTHOCHO
Kora ro OTIIOBUKaJI OHa IITO I'0 M3HEeCYBaJI UJIU IO MpeHeCyBaJlL

Bo HoBenata ox 2009 rogyHa HOBTOPHO Oelile M3BPIIeHa UHTEP-
BeHIIMja Kaj HeKou KpuBuuHU fiesia of I'maBa XVIII og KpuBuuHuoT
3aKOHMK. M3MeHHUTe ce ojHeCcyBaa 3a IOTeILIKUTe O0JUIIM Ha
KpuBUYHUTE fena — KneBeta-o uieH 172 u VI3HecyBame JIMYHYU U
ceMejHU MPUJIMKU-0[ 4ieH 174, co Toa IMITO ce BPIIU Mpel3upamhe
BO MHKpHMMHUHAaLIKjaTa CO BHEeCYBame Ha 30opoBuTe: ,Kako Temku
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MOCJIeIUIIM T10 )KUBOTOT U 3IpaBjeTo Ha OIITEeTEHUOT UJIM HEMY
6J11cKo auLe”

Kaxko nmore»xok 006/1MK Ha KpUBUYHOTO Jei0 — HaBpema-og wien
173 op K3 mpenBuzeHo e JaBHO u3Jjiarame APyr Ha MOA0UB I10 HaT
Ha KOMITjyTepCKY CUCTeM Iopajii HeropaTa IpUIIaJHOCT KOH pacHa,
HallMOHAJIHA WJIM Apyra rpyila, Wiu u3jlarambe Ha MoAOuB Ha
rpyrnara Koja ce ofiJIMKyBa CO TaKBa MOCEOHOCT.

Bo unen 176 ox K3 - HekasHyBame-3a KpUBUYHUTE fiejia Of YieH
172 0o 175, BHeceHa e HOBa OCHOBA 32 HEKa3HYBame 32 KPUBUYHOTO
neno-Knesera og unen 172 og K3, Taka mTo cera HeMa Jja ce Ka3HU
3a 0Ba KPMBUYHO [1€JI0 TOj IITO U3BECTYBA 3a HEIITO IITO € jaBHO
COOITIIITEHO 32 APYT, UJIM KOTa Ha TOj II'TO HEIIITO M3HEeCyBa My e OHe-
BO3MO’KeHO OCTBApPyBaH-€TO Ha IIPaBOTO Ha IPUCTAII 10 MH(opMa-
LIM1TE Ha KO Cce ITOBUKYBa BO CBojaTa of0paHa.

Tpeba ma ce Kajke mexa BO MpaKTHUKaTa Ha MaKeLOHCKUTE Cy-
JIOBU MOCTANKUTE 32 OBMEe KPUBUYHU fiejia HajuyecTo ce BOJAaT 10
MPUBATHU TY>KOU.

Bo nociemHo BpeMe Kaj HEKOU €BPOIICKM 3aKOHO/IaBCTBA MMa
ofpefieHa TeHJeHIMja 3a LieJJoCHa JeKpUMHUHaIn3alija Ha Kpu-
BuuHUTe pmena o ['masara XVIII oxg KpuBUUHMOT 3aKOHUK U
1IeJIOCHOTO TOHEHeTO Ha CTOPUTEIUTE Ha KPUBUYHUTE JieJia O
KpUBHUYHATa fa ce rpedpiu Bo rpafaHckara 006J1acT, Kako IpaBo
3a OCTBapyBaH-€ Ha IITeTa.

MeryToa, HAIlIeTO KPUBUYHOIIPABHO 3aKOHOJaBCTBO € Ha MUC-
JIem-e ieka CO CeralHuTe HOBeJIX Kaj OBUe KPUBUYHU Jiejia e J10-
BOJIHO CTOPEHO CO OTCTPaHyBam-eTO Ha Ka3HaTa 3aTBop (Kaj 0CHOB-
HUTe KPUBUYHMU feja of uieHosuTe 172,173 u 174 o K3) u mexka co
BaKBUTE U3MEHU ce MPUKJIOHYBaMe KOH OHMe KPUBUYHU 3aKOHO-
JIAaBCTBA KOU OMPaBAaHOCTa Ha Ka3HMBOCTA Ha MIOeIUHLIMTe HAaoraat
JleKa e BO CKJIaJi cO MefyHapOIHUTe KOHBEHIIUU KOU U3PEYHO o
rapaHTupaarT MpPaBOTO Ha MMOYUTYBamke Ha MPUBATHOCTA U Ha
CeMejHUOT YKUBOT, YIJIeZOT U JOCTOMHCTBOTO Ha MOeIUHELIOT.

1.1. KpyBuuyHoO npaBHa 3alITUTa

Cnope,u CeTO MMorope KakaHo Ce MoCTaByBa IIpalllamkheTo BO Ha-
meTo KPUMBMYHO 3aKOHOJABCTBO KaKO Ceé OCTBApyBa IIPaBOTO HaA
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3alITUTA Of HAlpaBeHU MOBPeIM Ha MpaBaTa Ha ciaobojaTa, Ha
MMCJ1aTa, Ha IPaBOTO HA MUPEH MTPOTECT M KOHTPAIPOTECT, IPaBOTO
Ha 3ApY>KyBammbe U CJINYHO?

['pafaHUHOT CBOETO MpaBO MOYKe /la TO OCTBapyBa MpeKy Moj-
HecyBame aKkT 3a MoBeflyBame KpuBUYHA nocrarnka. [locrankaTa
ja ”HULMpa rparaHuHOT CO NMOJHEeCyBamhe KPUBUYHA IpujaBa [0
MuHUCTEPCTBOTO 3a BHATPEIIHU PabOTH, 10 JaBHOTO OOBUHUTEJI-
CTBO UJIM CAMOTO JaBHO OOBUHUTEJICTBO MOJKE JIa OTIIOYHE TOHEH>€
1o cy1y>kO6eHa J0JDKHOCT KOra 3a TOA € OBJIaCTeHO CO 3aKOH.

3a KpUBUYHOTO JieJio - CipeuyBame WM CMeKaBawe jaBeH Co-
6up-ox wien 155 og K3, roHemeTo ce mpe3eMa I10 CJ1y>KO0eHa J10J1K-
HOCT 0[] JaBHOTO 0OBUHUTEJICTBO. MefyToa, rOHEHeTO MOYKe Jja 6u-
Jle ¥ 10 IPeTXOAHO MoSHeceHa KPMBUYHA MpUjaBa UJIM T10 TpeijioT
OJI CTpaHa Ha OLITEeTEH /10 JaBHOTO 0OBUHUTEJICTBO, KOTA rparaHu-
HOT CaMMOT Ke OLleHU JleKa My e II0BpeJleHO HeKOe HeroBo I1paso.

HokonKy JaBHOTO 0OBUHUTEJICTBO, TOCTAITYBajKU 110 TIPE/IJIOTOT
WJIM 110 KpMBUYHATA [pUjaBa Ha OLITeTeHUOT, HajJe leKa HeMa J10-
BOJIHO OCHOBH Jia IO Ipe3eMe rOHEHEeTO, JOJI>KHO e BO POK Of 8
JleHa 3a Toa [ja To U3BeCTH ITIOJHOCUTEJIOT U Jia IO yIaTy oulreTe-
HMOT CaM Jja ro rpe3eMe TOHEHETO.

AKo rpafaHMHOT CaM I'o ITpe3eMe FOHEHeTO BO IMPOLIeCHaTa MocTarka
Ce jaByBa KaKo CYyIICAJjapeH TY>KUTeJI, CO NOJHeCyBame Ha CYIICH-
IvjapeH 0OBUHUTEJIEH TIPeIOT KOj MOYKe JIa TO TIOZIHeCe BO POK off 8
ZleHa 0TKAKO Ke ro MPUMU U3BECTYBAHETO O JABHUOT OOBUHUTE.

O1mTeTeHUOT, KOj He e U3BeCTeH JleKa jABHUOT OOBUHUTE HE TO
rnpe3emMa roHeHeTO, MOXKe, CO CBOja U3jaBa, [la ja MPOLOJIKU MOC-
TarnKarTa rnpeg, HajiJle>keH Cy[, BO POK 07 3 MeceLly Of, AeHOT Kora
JaBHOTO 06BUHUTENICTBO ja 0T piIo pujaBata. OBze ce mocTaByBa
MpallamkeTo KaKo rpalfaHMHOT Ke 3Hae JleKa jaBHUOT 0OBUHUTE]I He
O Ipe3eJl TOHEHETO U KaKo Ke ja corjlefia MOYKHaTa ONacHOCT fia
He To 3ara3y 3aKOHCKUOT POK 0f 3 Meceljy U CO Toa fia ce fioBeJe
BO COCTOjOa HErOBOTO MPABO HA 3AIITUTA fia OUje MOBpPeJeHO COo
HEMO>KHOCTA UCTOTO Jja F0 OCTBAPYBa Mpe[, HaiJIeXKeH CyA?

3Hauu, MOJKe Jla ce Kake JleKa rpafaHMHOT KaKo CyTncuujapeH
TY>KUTEJI Ce jaByBa KOra e OLUTeTeH, CO KpUBUYHO J1eJI0 IITO Ce TOHU
1o cy>k0eHa [JOJ>KHOCT, ¥ MMa MPaBo Jia To Ipe3eMe KPpUBUYHOTO
TOHEeHe KOora jaBHUOT OOBMHUTE HEMA /1A ja MOKPeHe rocTankaTa
WJIM NaK, Kora Ke ce OTKa)ke 0, KpUBUYHOTO TOHEHE.
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3a ka1, Bo 3aKOHOT 3a KpUBMYHATA ITOCTAIKa, KOj e JTIOHeceH, a
Cé yIIITe He e CTalleH BO MPUMeHa, BaKBaTa MOYKHOCT Ha rpafaHUHOT
My € yCKpaTeHa, TOTOYHO TOj HeEMa MOJXHOCT Jla TO Ipe3eme
TOHEeH>eTO KaKo CYIICHMjapeH TYKIUTeJ, a OlleHKaTa BO 0BOj CIyuaj
e ocTaBeHa Ha JaBHOTO 0OBMHUTEJICTBO, KOe I1aK, BO oBaa (ra3a o/
IoCTanKara e cTpaHKa. EBeHTya/THMOT KOH(IMKT ITIOMery jaBHUOT
0OBMHUTEI Y OIITETEHUOT HeMa JIa MOJKe Jia Ce UCIIUTYBA O IIPU-
YHa IITO ITOCTANyBamkeTO Ha jaBHUOT OOBUHUTEI BO [jafieHaTa Cu-
Tyallyja He O €KY Ha HUKAKBO MPenCIIUTyBamhe U KoHTpoia. Co
BaKBO 3aKOHCKO pellleHre Ha OIITeTeHUOT MY Ce OHEeBO3MOYKYBa
3a HETOBOTO ITPABO Jja Ce OJIJIyYyBa Bo cyfcKa rocranka. On gpyra
CTpaHa Ha jaBHUOT 0OBUHUTEJI MY Ce [JafleHY F0JIeMH OBJIaCTyBakbha
6e3 mocToene MOKHOCT JJa Ce MHTepBeHUPa BO COCTOj0a HA HETOBO
HeCOO/IBETHO MOCTAIyBame .

3a pasnuka o KpUBUUHUTE fesa of wieH155 u 156 ox K3, kame
TOHEHeTO ce Ipe3eMa I10 Cay)KbeHa [JO/KHOCT, Kaj KpUBUYHUTE
nena ,Knesera® oxm unen 172 u ,HaBpena“ og unen 173 og K3,
TFOHEHETO Ce Mpe3eMa I10 IpUBaTHA Ty»K0a, TOTOYHO FOHEHETO €
OCTaBeHO Ha rpafaHUHOT KOj Ke OlLleHU JeKa MY Ce MOBpeeH!U
JMYHUTe nHTepecH. Kaj oBue KpuBUYHM fiesia, TpafaHUHOT ja MHU-
LMpa [ocTanKara co IIpMBaTHaTa KPMBUYHA Ty>K0a Koja ja mogHe-
cyBa I0 HafAje>KHUOT cyz. OBfie Tpeba fa ce Kayke JeKa IMpPaBoTo
Ha Mo HeCyBarbe MprMBaTHA KPUBUYHA Ty>KOa BpeMeHCKHU e orpa-
HUYEHO Ha 3 Mecelld, CMeTaHo O] IeHOT KOora OBJIaCTEHOTO JIUIIe
3a MoJHeCyBame Ha Ty)kbaTa Jo3HaJIo 3a KpUBUYHOTO eJI0 U 3a
CTOPUTEJIOT Ha TOA KPUBUYHO J€J10.

Kora cymor 1110 rmocrarmnysa 1o 00BUHUTEIHUOT IIPEeJIOT TOJHECEH
01 jABHUOT OOBMHMTE]I WJIH I10 IIpUBaTHATA KPUBUYHA TY>KOa Ke JoHece
OJIJIyKa CO KOja rpalfaHMHOT — TOJJHOCUTEJIOT — OLITEeTEeHUOT He e
3aJI0BOJIEH M CMeTa JIeKa ¥ TTIOHaTaMy My Ce TIoBpeTyBa HeKoe HETOBO
TIPaBo, COTJIACHO CO 3aKOHOT 3a KPUBUYHATA ITOCTAIIKA, UMa MOYKHOCT
Jla TO OCTBApyBa CBOETO ITPABO CO KOPUCTEH-e APYTH ITPAaBHU JIEKOBML.

1.2. PegoBHU mpaBHU JI€KOBU

3aKOHOT 3a KpUBUYHATA MOCTAIKa MO3HABa /IBa BUZA MIPaBHU
JIEKOBY — PeJTOBHU Y BOHPEJIHU.
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PenoBHM MpaBHM JIeKOBM BO HalllaTa KPUBMUUYHA MOCTAIKa ce:
»kasba 1o mpBocTernieHa mpecy/1a, »kajiba rmo BTopocTeneHa npecyja
1 >kas0a Ha pelleHue.

[IpBocTemneHaTa mpecyga co kajbara Mo)ke Jja ce mobusa 3a
CeKO0j HeJIoCTaTOK.

3aK0HOT 3a KpUBMYHATA MIOCTAIKA [TI03HABA U PeJJ0BEH MPaBeH
JieK - >kasiba Ha rpecyza ofi BTopocTerneH cy. [Ipotus nmpecygata
0]1 BTOPOCTENEHUOT CY]] e I03B0JIeHa >Kajiba 10 Cy/I0T KOj 0Ty 4yBa
BO TPEeT CTEeleH.

CornacHo co 3aK0OHOT 3a KpMBMYHATa MoOCTaINka Kako CyJ Koj
OITyuyBa BO TpeT CTeMeH MO0 >KajbuTe Ha TPecyauTe Of
BTOPOCTEMEHUOT cy/i e BpxoBHUOT cyz Ha Penybuka MakenoHuja.

1.3. BonpeagHu mpaBHU JIeKOBU

[Tokpaj MO)KHOCTa He3aJ0OBOJIHMOT IpafaHuH /1a KOPUCTHU pe-
IOBEH MpaBeH JIeK — )Kanba, UMa U MOYKHOCT, [JOKOJIKY ¥ TIOHATaMy
He e 3a/J0BOJIEH Off O/I/TyKaTa Ha CYZ0T, fia KOPUCTH IPYTH TIPaBHU
JIEKOBH, @ TOA Ce BOHPeJHUTE MMPaBHU JIEKOBU: TIOBTOPYBake Ha
MocTankaTa, BOHpeHO ybiakyBarbe Ha Ka3HaTa , baparme 3a 3a-
IITUTA Ha 3aKOHUTOCTA U Oapame 3a BOHPEIHO MPEUCITUTYBae
Ha MpaBoCUJIHATA pecyaa ).

BoHpeiHUTE MPAaBeH! JIEKOBU rParaHWHOT MOYKe fia I'M KOPUCTH
KOra Ke OI[eHU JeKa MPBOCTeNeHaTa, OJJHOCHO BTOPOCTeNleHaTa
npecyzia e JOHeCeHa CO Hajrojema COBECHOCT, CO BHUMaHUe U
rPYKa, HO CeTlaK U CO BaKa JIoHeceHaTa Mpecy/ia fia He MOyKe fia ce
MCKJIYYM MOYKHOCTA Jia Ce HarpaBaT O[pe/[eHU HelpPaBUIHOCTH
WM He3aKOHUTOCTH. [IOKOJIKY BaKBaTa Ipecyzia Beke e paBoCcuIHa
Ce MOCTaBYBa MPAIlakeTo 1M BaKBaTa MPecy/ja CMee J1a OCTaHe
HeuCIpaBeHa U [Jajiy e J03BOJIeHO Ha CTPaHKaTa HeolpaB/aHo U
HaZIBOP OJ] 3aKOH /1a U Ce MPUYKMHYBa mTeTa?

3KII gaBa MOKHOCT BaKBUTEe HEMPABUIHOCTH, IO OfpPeaeH!
YCJIOBM, ¥ TIOKPaj TOa LITO Mpecyjara cTaHasa MpaBoCUIIHA, [Ja
MoJKe fa Guzie uCrpaBeHa co Toa IITO Ha He3aJ0BoJIHaTa CTPaHKa
Ke U ce 1ajie MOXKHOCT 38 KOPUCTEHe BOHPeHU MPaBHU JIEKOBH.

YcioBuTe 10/ KOM BOHPEZHUTE MIPABHU JIEKOBU MOJKAT fia Ce
KOPUCTAT JELUIHO Ce Oflpe/IeHr BO 3aKOHOT, UCTO KAKO IITO Ce
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MeLUIHO O/IpeIeH! U MOCIeIUIIMTe O] yIToTpebaTa Ha OBUe MPaBHU
sexoBu. CaMo co 3aKOH BO TOYHO OIIpejiesiIeH! YCJIOBU TIPaBo-
CUJTHUTE MPeCy/ Iy BO Cy[CKa MocTanka Mo)Kar ja Ougat u3MeHeTH
CO BOHPE/IHY MPaBHU JIEKOBHU.

NmeHo, Mo mpaBoCHTHOCTA HA MpecyiaTa Moyke Jla ce MoKake
neka hakThukara coctojba Ha Koja ce 3acCHOBa MpecygaTa buia
TIOTPEIHO YTBPeHA WU JIeKa, ITOPaZy Io/JHECEHUTe HOBU (DaKTHU U
JIoKa3Wy, IpecygaTa MMa (haK TUUKK FPEIIKH; KOra ITO/I0LHA IT0jaBeHUTe
WJIM OCO3HAEHW OKOJIHOCTU Off CY[IOT TMOKa)KyBaaT JieKa TOj, BO
TPaAHUIMTE Ha 3aKOHOT, MIOTPEITHO ja OJIMEePUJT Ka3HaTa; Kora Mpu
M3PEeKyBamkeTo Ha Mpecy/iaTa CyAoT IMTOTPEITHO ro TPUMEeHIIT 3aKOHOT
Bp3 YTBP/ieH! (haKTH U KOTa Cy/IOT Ke HallpaBy MpaBHa rpelika.

3a cekoja op oBue rmoctanku Bo 3KII e orpejiesieH u coojiBeTeH
TpaBeH JieK KOoj 0JiroBapa Ha CTopeHaTa IoBpejia v Toa:

- [loBTOpYBaK-e Ha KPUBUYHATA IMOCTATIKA;

- BoHpeaHo ybia)kyBame Ha Ka3HaTa;

- bapame 3a 3amTiTa HAa 3aKOHUTOCTA, U

- bapam-e 3a BOHpe/IHO MPENCITUTYBAH-€ Ha MPAaBOCU/THATA MTPECYa.

BoHpegHuTe paBHU JIEKOBY MMaaT KapaKTep Ha UCKJIYYMBOCT
1 He ce I03BOJIEHU 3a CeKoja IoBpeia Ha 3aKOH, 3a CeKoja HeToY-
HOCT BO YTBP/IyBamk-eTO Ha (hakTUYKaTa COCTOj0a, OZTHOCHO 3a CeKoja
HeMnpaBUJIHO U3peUyeHa Ka3Ha, Co IITO BCYLIHOCT U ce 0be3beyBa
CUTYPHOCT U CTAOMJIHOCT Ha (paKTUUKaTa COCTOj0a yTBp/eHa Co
MpaBOCUJTHATA TIpecyaa.

bapameTo 3a MOBTOpPYyBakke Ha KpUBUYHATA MOCTAITKA, KAKO BOH-
pejieH IpaBeH JieK, HACOUeHO e MPOTUB (haKTUUIKaTa COCTOj0a Ha Impa-
BOCMJIHATA Tpecyzia co Koja e pelileH KpUBUYHUOT rpeameT. Bo cyii-
THUHA, CO TIO/IHECYBAETO HA OapaH-eTo Ce caKa /ia ce TIOCTUTHE OT-
CTpaHyBame Ha Ofipe[leH! HelPaBWJIHOCTY BO (haKTHUKaTa CoCTojoa
Y f1a ce JI0jfie 10 3aKOHUTO pelliaBam-e Ha mpeamMeToT. OCHOB 3a TOBTO-
pyBam-e Ha IIoCcTarKaTa IMpeTCTaByBa IMOrPeIHo YTBpAeHaTa (hakTHIKa
cocTojOa off CTpaHa Ha CyIOT KOj ja JoHeJ I OJjIyKaTa, a Koja He IIPoun3-
JIeTyBa Off oKa3uTe U o1 hakTUTe KOU HA CYZOT My OuJie TIO3HATH
MpY JOHECYBAaHETO Ha OJIJIyKaTa, TYKY CIIPOTUBHOTO, Off HOBO-
MpeJIoyKeHUTe TOKa3u U (paKTH KOU Ha CYZIOT My Ce IIpe3eHTHUpaHH,
a ce 0be30e/ieHN U ce jaBUJIe TI0 MTPABOCUIJIHOCTA HA MPeCcy/jaTa.

bapame 3a moBTOpYBarmke Ha KPUBUYHATA MTOCTAIMTKA MOYKAT /ia
rofiHecaT CTPaHKUTe U OpaHMUTEeJIOT, a 110 CMPTTa Ha OCY/IeHUOT,
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6aparbe MO)KaT fia MoiHecaT jaBHUOT OOBUHUTEJ, aKO IMOCTaNKaTa
ce BoJeJia [0 HeroBo Oaparbe, UM JMllaTa HaBe[eH! Bo uieH 351,
craB 2 oz 3KII (HeroBuoT GpayeH, OAHOCHO BOHOpaueH mpyrap,
POJIHMHA T10 KPB BO TpaBa JIMHU]jA, TOCBOUTEJI, TOCBOEHUK, OpaT,
cecTpa ¥ XpaHUTe).

KpuBrYHaTa MocTarka IiTo e IOBpIeHa CO TTPaBOCKHITHO pellle-
HI€e WJIM CO IIPaBOCHJTHA TIPeCyia MOJKe, [0 Obapame Ha OBJIACTEHOTO
JIMIIE, [Ia Ce MIOBTOPU CAaMO BO CJIy4Yau U BO YCJIOBU MPeIBUIEHU BO
3KII. 1o 6apameTo 3a MOBTOPYBake Ha KpUBUYHATA MMOCTAMKA O]
syuyBa coeToT (ui1. 22, ctas 6 ox 3KII) of cygoT Koj cyzmen Bo mo-
paHeIlIHaTa MoCTaIkKa Bo IPB CTeIleH .

BoHpegHoTO yO1a)kyBake Ha Ka3HaTa MpeTcTaByBa BOHPeeH
TPaBeH JIEK CO KOj Ce 0BO3MO>KYBa MIOBTOPHA paclipaBa Imo KpUBUY-
HOTO [IeJI0 BO CO 3aKOH TOYHO OIpeieJIeHd paMKH, a CO eIMHCTBeHa
11eJ1 U3peueHaTa Ka3Ha Jja ce ybJ1a)ku, OTHOCHO Jia ce TIpeiu3BUKa
M3MeHa Ha ITPaBOCUJIHATA IIPEeCya [0 OJHOC Ha M3pedyeHaTa Ka3Ha.
OcHoB 3a nojiHeCcyBaH-€ Oapame 3a BOHpeIHO y0Jia)KyBarkbe Ha Ka3-
HaTa MO)Ke Jla OUIaT caMO HOBU OKOJIHOCTU KOU He MOCTOoeJie BO
BpeMeTo Kora OWMJI0 IOHeCyBamkeTo Ha IMPaBOCUIIHATA MPecyia, Uiu
CYZIOT 32 HMB He 3HaeJl, MaKo THUe I0CToeJsie, a THe OUMIJIeHO Ou
IOoBeJie Ha OCYZeHOTO JIUIe Jla My ce u3peue nobjara Kas3Ha.

bapameTo 3a 3alITUTa Ha 3aKOHUTOCTA, KAKO BOHPEe/IeH ITpaBeH
JIeK, e HaMeHeTO MCKJIYUYMBO 3a KOHTPOJIa Ha 3aKOHUTOCTA Ha Ipa-
BOCWJTHUTE CYZICKY OJIJTYKU, KAKO U Ha CYJCKUTE MOCTAITKU IITO UM
TpeTxoziesie Ha THE OJJIYKH, aKO e TI0OBpe/ieH 3aKOHOT WU Mery-
HapojieH AoroBop paTu(UKyBaH COrIaCHO co YcTaBoT Ha Peny6-
nvka Makenonuja. Lles Ha 0BOj BOHpejeH ITpaBeH JIeK BCYIITHOCT €
OTCTPAHYBaH-ETO Ha HAIlpaBeHaTa MoBpe/ia 0f] CYyA0T KOj ja JoHe
MpaBOCUJIHATA OJIJIYKA.

bapamTo 3a 3amTUTa Ha 3aKOHUTOCTA I'0 TTOJHEeCYyBa JaBHUOT
obBuHUTeN Ha Peny6yinka MakejoH1ja, 110 COTICTBEHA, MU Ha UHU-
LjMjaTBa Ha OCYJIeHUOT.

bapameTo 3a BOHpeIHO MPENCIINTYBake Ha MPABOCITHATA ITPecyia
10 CBojaTa MPUpO/ia MPeTCcTaByBa efieH BU baparbe Ha 3aliTUTa Ha
3aKOHUTOCTA BO KOPUCT Ha OCYZEHOTO JIMLIE, HO CO TOa Pa3JIMKa IITO,
BO OZIHOC Ha bapameTo 3a 3allTUTa Ha 3aKOHUTOCTA, € OrPaHUUeHO
criopes; 06eMoT, BpeMeTo 1 HeroB1OT focer. Co bapareTo Ha ofipefieHo
JIM1Ie, TIOJT OJIpefieHH YCJIOBU MY ce MpM3HaBa IIPaBoTo Jia ja mobusa

-41



MpaBOCUJTHATA TTPeCy ia 3apa/iv Ofipe/IeHy IoBpeu Bo 3aKoHOT. OBa
e CJIMYHO KaKo U Kaj bapamaTa 3a 3allTUTa Ha 3aKOHUTOCTA, HO CO
orpaHuyYyBam-e BO IMOrJIefl Ha OBJacTyBamaTa u 00eMOT, CO OrJie]] Ha
TOa IITO OBa MPaBO jaBHUOT OOBUHUTEJ HE TO KOPUCTU BO jaBeH
HMHTEepec, TYKY ro KOPUCTH CaMO OCYIeHHOT ¥ TOa BO CBOj MHTepecC.
bapameTo MosKe fia ro ofiHece 0OBUHETHUOT, KOj IPABOCUITHO € OCYZIeH
Ha Ka3Ha 3aTBOP WJIM Ha MaJTOJIETHUUKY 3aTBOP, a BAKBO bapame nMa
IIPaBo /la IIoJHece M OpaHUTEeJIOT Ha OCYIeHOTO JIULIE.

[To moropeHaBe/ieHMTE BOHPEIHU ITPABHU JIEKOBU MCKITYYUBO HaZl-
JIe>KeH Jja mocranyBa e BpxoBHuoT cyz Ha Penybinka MakegoHuja.

3amruTara Ha [oJieCHUTe MHKPUMMHALIMH, OIl)aTeHU CO 3aK0-
HOT 3a IIPEKPIIIOI[H, Ce OCTBAPYBa CO UCTUTE TTPABHU CPEZICTBA Mpe]-
BUIEHU BO 3aKOHOT 3a KPUBMYHA MOCTAIIKA.

Bo npakTukara ce ugeHTH(UKYBa IIpo06JIeMOT Ha HelleHeHe Ha
oznbpaHaTa ofi aclieKT Ha OCTBApyBameTO Ha MPaBOTO Ha C1000/a
Ha U3pa3yBame 1 Ha PaBOTO HAa MUPEH MTPOTECT BO TEKOT Ha 1[eJ10-
KyITHaTa Cy/iCKa IT0CTAaIKa, IIPU IITO Ceé OHeBO3MOIKYBa UCIIUTYBa-
H>€TO Ha 0CTBAPYBaH-ETO Ha OBHUE MPaBa, MaKo (hakTUUYKH, COTIACHO
co witeH 176 ox K3, TakBa MOKHOCT € 3aKOHCKU 00e30e/ieHa.
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AHAJIN3A
HA
ITPABOTO HA E®EKTHUBEH JIEK BO OJHOC HA IIPABOTO
HA CJIOGOJJA HA N3PA3YBAILETO 1 HA ITPABOTO HA
MWPEH ITPOTECT

MeryHapo/ieH acleKT

1. VauBep3anHa gekapanyja 3a YOBEKOBUTE IMpaBa

VHuBep3ajiHaTa JleK/Iapaliija 3a YOBeKOBH ITpaBa € yCBOeHa o/f
Opranusanujata Ha ObepuHeTruTe Haluu Bo 1948 ropuHa u
MpeTcTaByBa IMPBUOT MeryHapoeH MHCTPYMEHT CO KOj ce rapaH-
THpa YHUBEep3a/IHaTa 3alITUTaTa Ha OCHOBHUTE CJIOOO/M U ITpaBa
Ha noeguHeloT. Bo pamku Ha ObefuMHETUTe HALIMK Ce BOCIIOC-
TaBeHU HEKOJIKY MeXaHU3MH 3a 3allTUTa U Toa mpeky Komureror
33 YOBEKOBH ITPaBa U MpeKy BUCOKMOT MpeTCcTaBHUK 33 YOBEKOBU
IpaBa, a KoM [0CTaIyBaaT 10 UHAUBUIYAIHU U 110 KOJIEKTUBHU
»Kasibu 3a oBpeM O CTpaHa Ha Ap)KaBUTe-MOTIUCHUYKA.

1.1. Cro607aTa Ha U3pa3yBame U HAa 3TPYKYBAE

Crnobonara Ha u3pasyBame e rpeBuzeHa Bo wieH 19 og YHu-
Bep3ajiHaTa ieKjapaiiyja 3a YOBeKOBU IpaBa u riacu: ,Cekoj uma
IpaBo Ha cJI000/1a Ha MUCJIehe U U3pa3yBambe, a OBa IIPaBo BKIIY-
yyBa 1 ¢J1000/1a [1a ce MMa MUCIee 6e3 BMelllyBatbe U f1a ce 6bapaar,
MprMaarT U CrojieyBaaT MH(MOPMAaLUKY U UjleU IIPeKy Koj 010 Me-
auyM u 0es orjieq Ha rpaHuLuTe.”

Bo unen 20 o YHUBep3aHaTa eKjaapaliyja ce ypeiyBa mpaBoTo
Ha cJ1000/1a Ha 3Py KyBak-€ U Ce rapaHTHpa IPaBOTO Ha CEKOj roe-
IUHeIl Ha cJI0001eH U MUPEH cOOMp U 3APY KyBame. FicToBpeMeHo,
ce IpeJBH/IyBa leKa HUKOj He MOsKe [1a Oujie MpUHYIeH a Ipuiiara
Ha O/IpefieHo 3Py KeHue.

1.2. [IpaBoTo Ha e(heKTUBEH JIeK

[IpaBoTo Ha eheKTUBEH JIEK Ce rapaHTHUpa Co 4ieH 8 og YHU-
Bep3aJiHaTa JeKJjapaliija 3a Y0BeKOBH MpaBa, Koj riacu: ,,Cekoj
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MMa MpaBo Ha e(heKTUBEH MpaBeH JIeK Mpei HafJIe)KHUTe Hal[ho-
HaJIHU CYZOBH 3a Jlejia CO KO Ce KpIIIaT OCHOBHUTE IpaBa LITO MY
npuIaraaT cmopej yCTaBOT WJIM 3aKOHOT.

2.MefyHapoaeH nakT 3a rpafaHCKHUTE U 32 MOJIMTUYKUTE MMPaBa

MefyHapOOHUOT MaKT 3a TpafaHCKUTE U 3a MOJUTUYKY IpaBa
(MIII'TIII) e ycBoeH on Opra"usanujata Ha 00eJUHEeTUTe Hal[UM.
MIIITIIT ctanua Bo cujia Bo 1976 rofiiHa 1 CO HETO ce MpeiBUIeHU
Haj3HA4YajHU rparaHCKy U TTOJIMTUYKU MTPaBa, BKIYYUTEITHO U MHOTY
MoZIeTaJIHU OJipesi0u 3a cJI000jaTa Ha U3pa3yBamkeTo, 3a MPaBOTO
Ha 3[]py>KyBam€ 1 3a MPaBoOTO Ha e(DeKTUBEH JIeK.

2.1. Cro60ma Ha n3pa3yBame U Ha 3Py KyBamhe

Cnopep wien 19 og MefyHapoTHUOT TTaKT 3a IpafaHCKU U TT0JIU-
TUYKMU IpaBa:

,»1. Cexoj nma rpaBo Ha MUCJIeHe 6e3 BMellyBambe.

2. Cekoj uMa mpaBo Ha cj1000/1a Ha U3pa3yBambe, a 0Ba MPaBo
BKJIy4YyBa U cJio00/1a Ha bapame, MpruMarbe U CIiofiesyBakhe MHOP-
Maliiuu ¥ Ufieu oj] KakoB O1JIo BU, 6e3 orjie[l Ha OTpaHuYyBambaTa,
O1JI0 YCHO, MMCMEHO WM IleyaTeHo, BO (hopMa Ha YMETHOCT WJIn
MpeKy Koj OMJIo ApyT MeIMyM IO HEeroB U300p.

3. Y>xuBameTo Ha TpaBoTo 00e36e/1eH0 co cTaB 2 0j1 0BOj WiIeH
co cebe HOCH ITOCeOHU TOJPKHOCTHU Y 0AroBopHOCTHU. OBa ITpaBo MOYKe
Ia 6uzie mpeMeT Ha OfipeJIeHH OrpaHUYyBarba Kou Tpeba 1a bugar
00e30e/IeHu CO 3aKOH U J]a Ce HEOITXOHU 3apafiu:

(a) mounTyBame Ha IpaBaTa WK Ha pelyTaljara Ha IpyruTe,

(6) 3amTuTaTa Ha HalMOHAJIHATa Oe30eHOCT, UK Ha jaABHUOT
pen, WK Ha jaBHOTO 3/ipaBje 1iu Mmopast.”

KomuretoT 3a yoBeKkoBu npaBa Ha O0eguHETUTE HALIUU, BO
cBojoT omiuT KomeHTap 6p.10, Bo ogHoc Ha uieH 19 ox MIITTII Ben
neka: ,[Kora egHa p)kaBa- JoroBOpHA CTpaHa Ha OBOj MTAKT, HAMET-
HyBa OjJipe/ieHU OrpaHUYyBaa BP3 0CTBApyBam-eTo Ha cjiobogaTa
Ha U3pa3yBame, OBMe OrpaHUYyBamka He CMeaT Jja ro 3arpo3ar
camorto npaBo. Bo ogHOC Ha orpaHUYyBak-aTa MpeIBUEHH BO YJIeH
19, ucTuTe Mopa ga OuAaT NpeABUAEHU CO 3aKOH U Tpeba Ja ougar
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HaMeTHATH caMo 3a HeKoja of] LieJIuTe U3JI0)KeHU BO ToUKuTe (a) 1
(6) og cTaB 3, v THe Mopa fa buaaT ornpaBAaHu KaKO HEOMXOMHU 3a
Taa [Jp)KaBa - OrOBOPHA CTpaHa 3a eJjHa oj] The Liean.”

[IpaBoTO Ha 3ApYy’KyBame, coriaacHo co MIITTIIT e 3amrTuTeHo
Co uJieH 22, Kajie ce TIpeiBUAYBa:

»1. Cexoj uma mpaBo Ha cj0607a Ha 3APYI)KYBame CO APYIH,
BKJIYUyBajKkuy T0 U IpaBoTo ga GopMUpa 1 [a ce IMPUKIydyyBa KOH
CUHIMKATH 3apajiv 3alITUTaTa Ha HeTOBUTE NHTEPEeCH.

2. HukakBuy orpaHudyBama He cMear fia OMIaT MOCTaBeHU BO
V)KMBambETO Ha 0Ba IIPaBo, OCBEH OHUe KOU Ce IIPOIUIIaHU CO 3aK0H
¥ KOM Ce HEeOIIXOJHH BO e/IHO IeMOKPaTCKO OIIITECTBO BO MHTEPEC
Ha HalMoHaJHaTa 6e30eqHOCT UM Ha jaBHaTa Oe30egHOCT, Ha
jaBHUOT pejl, Ha 3alITUTATa Ha jaBHOTO 3[paBje WIX Ha MOPajIoT
WM Ha 3allTUTaTa Ha IIpaBaTa 1 c1000IUuTe Ha IPYTUTE.

2.2. TlpaBo Ha e(peKTUBEH JIEK

[IpaBoTo Ha e(heKTUBEH JIeK € YPeIeHo CO YJieH 2, CTaB 3 of,
MIIITITI, Bo Koj ce peaBUAYBa eKa:

»~Jp>KaBrTe MOTIMCHUYKY HA OBOj IIAKT ce 00BpP3yBaar:

(a) Ha cexoe nuIe YMU MpaBa U CI0OOIU HMPeABULEHU CO OBOj
MakT My ce MoBpefieHu, fla My ce obe3beau e0TBOPHA »Kkajiba,
IypUd W KOra IOBpejiaTa e CTOpeHa 3a BpeMe Ha M3BpIlyBamkbe
cy>kK6eHu 00BPCKU.

(6) ma ce 0be3bequ HaIJIe)KHATA CY/ICKA, U3BPIIHA WJIK 3aKOHO-
IlaBHA BJIACT, MJIM CeKOja Aipyra BJIacT Koja e Hajijle)kHa COTJIacHO
€O JOMAIIHOTO 3aKOHOIaBCTBO, [la PelllaBa 3a [IpaBaTa Ha JIMLEeTO
Koe TMO/IHeJI0 Kajiba 1 [ja ce BOCMOoCTaBaT MOYKHOCTH 3a JIPYTH
CY/ICKU ITPaBHU JIEKOBMU.

(B) HAZIE)KHUTE BIACTH fa 06e30eaT COOIBETHO MIOCTAINTYBaHhe
T10 ceKoja »kajiba Koja e ycBoeHa.”

3. EBporickaTa KOHBeHI[Hja 32 YOBEKOBU IMpaBa

EBporickaTa KOHBeHI[Mja 32 OCHOBHUTE YOBEKOBH ITPaBa U CJI0-
6omu (EKYIT) e usrorsena u ycsoeda o, CoseroT Ha EBporna Bo 1950
roJIiHa, KaKo MPB perumoHajieH MHCTPYMEHT KOj fieHec mpepacHa
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BO Haje(heKTUBEH MHCTPYMEHT 3a 3allTUTA HA MHIUBUYAJTHUTE
cioboauTe U mpaBaTa Ha YoBekoT. Co Hea 3a IPB MaT ce BOCIIOCTaBU
CYZICKM MeXaHHu3aM 3a 3alITUTa BO JIUKOT Ha EBporickuoT cyz 3a
4OBeKOBHU IpaBa (mopaHemHata EBporicka KoMucHja 3a 4OBEKOBU
npaBa), Koj e HajJjIe)keH [ja mocrarnysa 1o UHAUBUIYaJIHUA U Jp-
’KaBHM Oapam-a 3a oBpe/Id Ha MpaBaTa U cJ1000/IUuTe rapaHTUPAHU
co EKYII, oTkako Ke 6uAaT UCLIPIIEHU CUTE PACIIOIOXKJIMBU ITPABHU
JIeKOBY Ha HAIJMOHAJIHO HUBO.

CornacHo co uieH 1 og EKYII, gp>kaBuTe MOTIIMCHUYKY ITpe3e-
Maat oOBpCKa Ha CUTe JIMIA IIITO Ce HAaolaaT Mo/l HUBHA jyPUCAUK-
LMja Ja uM ru o0e36eau rmpaBaTa 1 cJ00011Te peaBugeH Bo KoH-
BeHI[WjaTa, He3aBUCHO Jlajii CTaHyBa 300p 3a HUBHU [P KaBjaHU.
Co Hea ce rapaHTHpa efiHA IKPOKA TaJeTa Ha CJIOOOAU U MpaBa
KOU My MpuIiafaaT Ha CeKoj MoeiuHel] BO CEKOe OMIITeCTBO KOe IMo-
YMBa Ha MPUHLIUTINTE Ha BJIaZlee€H>€ Ha IMPaBOTO 1 HA IeMOKpaTujaTa.

Peny6birka MakegoHuja ja IOTIMINA U ja paTuduKkyBaiie EB-
porickaTa KOHBeHI[Mja 3a YoBeKoBuTe Ipasa Bo 1997 roguna. Op
TOj MOMEHT Taa ce 371001 CO HOB U3BOP Ha MPaABOTO CO KOj ce obe3-
OenmyBa moedrKacHa 3allTUTa Ha UHOUBUAYAJIHUTE CI000gU U
rpaBa. CoryracHo co YcraBoT, EBporickara KoHBeHI[ja 32 YOBEKOBU
TpaBa e fieJ 0]l BHATPEIIHUOT MPaBeH MOPeIoK U Taa € AUPEKTHO
MPUMEHJIMBA BO MOCTANYBAKHETO HA CYJIOBUTE U IPYTUTE OPTaHU
HA/IJIe)KHU J1a TY CTIpevart MoBpeIuTe WK J1a 06e36eaT CoOIBETHA
3alITUTA HA CJIOOOMTE U MpaBaTa Ha YOBEKOT U TparaHUHOT.

3.1. Cno6oga Ha u3pasyBame U 3[Ipy)KyBame

Bo EBpornickaTa KOHBeHIIMja 3a YOBEKOBH IpaBa, IPaBOTO Ha
cinoboga Ha u3pasyBame e ypeneHo co wieH 10, Jomeka mpaBoTo
Ha MUPHO cobupame 1 3[Ipy)KyBame ce ordaTeHu co uieH 11.

Bo unen 10, craB 1 om EKYII ce ompepenyBa cymTuHaTta u
copp)KMHATa Ha cyiobofaTa Ha U3pa3yBame, Koja CIiope/ cBojaTa
IpaBHa IIPKUPO/ia He e aIlCOJIyTHO IIPaBo, LITO 3HAYH JeKa cobozmaTa
Ha M3pa3yBame MOoJKe ia Oujie mpeiMeT Ha OrpaHuuyBakkbe BO TOUHO
orpeieJieH OKOJTHOCTH 1 YCJIOBY KOU Ce U3PUYHO OIpeieJIeH! BO
Koupennujara. JJo3BojieHHTe orpaHuyyBambe Ha oBaa cjaoboza ce
npeaBuneHu Bo ctaB 2 o uctuotT yieH. Yien 10 og EKYII rnacu:
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»1. Cexoj 4oBek uMa 1paBo Ha ci00oza Ha u3pasyBameTo. OBa
paBo ru ordaka caobogaTa Ha MUCJIEH€ 1 CJI000JaTa Ha IIPUMahe
U IIpeHecyBate HH(popMaluy UK uaeu, 0e3 Mellame Ha jaBHaTa
BjacT u 6e3 orjen Ha rpanHunuTe. OBOj YjieH He I'M CIIpedyBa
Ip>KaBUTe Ha IpeTnpujaThjaTa 3a paguo, QUM U TejleBU3uja ga
MM HaMeTHyBaaT Pe)KMM Ha J03B0JIM 3a paboTa.

2. OcTBapyBameTo Ha OBMe CJA0004M BKIydyBa U OLpeeHn
00BpCKU U OJrOBOPHOCTH, a MOXKe [la Oujie 1oj ofgpeaeHu gop-
MaJIHOCTH, YCJI0BH, OTPAHMYYBakha U CAHKLIMK IIPeJBULEHU CO
3aKOH, KOM BO €JHO JeMOKPaTCKO OIMIITeCTBO IIpPeTCTaByBaar
HEOIXOHOCTH 3a Ap)KaBHaTa 6e36eIHOCT, 32 TePUTOPUjaTHUOT
MHTETPUTET, 3a jaBHaTa O0e30eJHOCT, 3alITUTATa Ha PelioT U 3a
CIIpevYyBameTo Ha Hepeu 1 3JI0CTOPCTBA, 33 3alITUTATa Ha 3[[paB-
jero uau MopajoT, yrIeZoT WK IpaBaTa Ha OPYTUTe, 3a CIpe-
yyBame Ha LHIMPEHEeTO JOBEePIMBYA MH(MOPMALIMU UK 3a 3a4yBY-
BambeTO Ha aBTOPUTETOT U HEIIPUCTPACHOCTA Ha CYICTBOTO."

Bo usnen 11 og EKYIT e unkopriopupaHo mpaBoTo Ha cj1000/a Ha
cobupame 1 3[PYrKyBambe U UIeHTUYHO KaKO 3a IPeTXOJHUOT UJIeH,
BO IIPBUOT CTaB Ce OIpe ie/lyBa COApKMHATa Ha 0Ba [IPaBo, a BO BTO-
PHMOT CTaB ce YTBPAyBaaT MOYKHUTE U [IO3BOJIEHUTE OTPaHNIyBambha:

»1. Cexoj yoBeK MMa IpaBo Ha cj1000a Ha MUPHO COOMpame 1
3IpYy)KyBame CO JIPYTH, BKJIy4yBajKu O U IIPaBOTO Jla OCHOBA CHH-
OUKATHU U Jja UM ce TIPUAPYIKYBa Ha CHHAMKATUTE 3a 3allITUTa Ha
CBOUTE MHTEPECH.

2. OcTBapyBameTo Ha OBUe IIpaBa Mojke jja Ouze orpaHuYeHo
caMo €O 3aKOHCKU MEePKH KOU BO €[JHO IeMOKPaTCKO OIIITEeCTBO
Ce HeOIIXOIHU 33 HallMoHaJIHaTa be30eJHOCT, jaBHaTa 6e30eIHOCT,
3alITUTATa Ha PefloT U 3a CIIPeYyBameTo Ha 3JI0CTOPCTBA, 3allTH-
TaTa Ha 3[paBjeTo MK MOPAJIOT WM 3allTUTaTa Ha IpaBara u
cinobogute Ha apyrurte. Co 0Boj uieH He ce 3abpaHyBa HaAMeTHY-
Babe 3aKOHCKM OrpaHMUYyBakha 3a IPUIIafHULIMTE Ha OPY)KeHUTe
CHUJIY, Ha TIOJIMLIMjaTa WIM Ha Ap)KaBHATa afMUHUCTpanuja.”

3.2.Jypucnpynpennuja Ha EBporncKkuoT cy/i 3a Y4oBeKOBH IMpaBa

Bo opgHoc Ha oBue npaBa EBpOMNCKUOT cy/i 3a YOBEKOBU MpaBa
MMa pa3BreHo borara jypucipyaeHiiyja Koja IoCcTojaHo ce Harpa-
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IyBa CJiefiejku TO IeMOKPATCKUOT Pa3Boj Ha p>KaBUTe-4IeHKH. Bo
npecynata Handyside npotus Benuka bpuranuja, Cygot ucrakHasn
Ieka co60/1aTa Ha M3pa3yBarbe MPeTCTaByBa e/jHa Off CYIITUHCKUTE
OCHOBM Ha JeMOKPAaTCKOTO OMIITEeCTBO. MIMajku ro mpeaBus Ka-
pakTepoT Ha oBaa cio6o7a CyioT Bo rosiem 6poj ciryyau MOTEHIMPa
ZeKa BMeIlyBameTO UJIU TMOMpevyBameTo Ha cy1obogaTa Ha u3pa-
3yBarbe MOJKe Jja Ouzie onmpaBJaHO CaMO BO HEOTIXO/IHU CTyYau U
JleKa OTPAaHUUYYBAWATA U UCKJIYYOIIUTE OFf OBA MPaBo Tpeda fa ce
TOJIKYBAaT PECTPUKTUBHO.

OrpaHunuyBamaTa oz cTaB 2 Ha wieH 10 mo)kaT fa 6ugaT ormpas-
JIaHU CaMO JOKOJIKY KYMYJAaTUBHO OU[IAT UCIOJHETHU CJIeIHUBE
ycsioBu: 1) HaMeTHaTaTa MepKa UJIi BMeIllyBabe Jja e MpoMuilaHa
CO 3aKOH; 2) ¥cTara /ia MMa JIETUTUMHa 11eJT; 3) [1a € HeOoImxo/{Ha BO
€ITHO IeMOKPATCKO OIIITECTBO U 4) MepKaTa UJIM OTPaHUYyBaH-e€TO
7ia e IPOTMOPLMOHAJIHO Ha []eJITa Koja Ce HacTojyBa a ce IOCTUTHe.

Cnobomata Ha W3pa3yBame O3HAUyBa U TpEHeCcyBame Ha
nHbOpMaIUY WU UEeH IITO Ce HAaBPeJUBU, IIOKAHTHU WU ja
BO3HEMUPYBaaT Jip>KaBaTta WK Koj OWJIo APYT [ies 0ff HaceJIeHUeTO.
BakBara cioboja nmpoussierysa of 6apawaTa Ha IMIypaju3Mor,
TOJIepaHIIMjaTa U MUPOKOYMHOCTA Oe3 KOM He MOJKe [la MOCTOU
IeMoKpaTcko onrectBo. OBa 3HAUH JleKa ceKoja (popMaHOCT, YCIIOB,
OrpaHMYyBak-€ UM Ka3Ha HaMeTHaTa BO 0Baa 06J1acT Mopa fa bupe
MPOMOPITMOHAJIHA HA JIETUTUMHATA 1eJT ITO Tpeba J1a ce MOCTUTHE.

[lITo ce oHeCyBa 10 CyIITMHATA U 10 3HAYEHETO Ha cy1oboziaTa
Ha 371py>KyBame, CyJI0T, Bo pecyziaTa Bo ciyuajot ,Arzte fiir das
Leben" mpotuB ABcTpuja ro u3HecyBa CBOETO MUCJIEH>€ Ha CJIe[THUOB
HauuH: ,JleMOHCTpalunTe MOKe [ia TIoTIpevyBaaT Uiy Jla HaBpe1y-
BaarT JiMiia KO MMaaT CIIPOTUBHU CTAaBOBU U U7leW HA OHUE KOU TU
MpoMoBUpaar geMoHcTpanTuTe. Cenak, y4eCHUIIUTE BO J[EMOH-
cTpanuuTe Tpeba ja UMaaT MO>KHOCT Zia TU O/1pyKaT uctute 6e3 1a
ce TMJamar feka Ke 6ujat u3ioykeHu Ha (PU3UUKO HACUJIICTBO O/
HUBHUTE MPOTUBHUIIY, & TAKBUOT CTPaB OW Mpeu3BUKAI 3/PY-
JKeHWjaTa WU APYTUTE TPYIU KOU MOJIP)KYBaaT 3aeTHUYKU UTEeU
WJIM MHTEPEeCH a He TM M3pa3yBaaT OTBOPEHO CBOUTE MUCJIEHA
KOUW Ce OJJHeCyBaaT Ha BUCOKO KOHTPOBEP3HW Mpallama IITo
BJIMjaaT Bp3 3aefHULIATa. Bo efHa JeMoKpaTHja MPpaBOTO Ha KOHTpa-
JIeMOHCTPAIIMU He MOJKe fIa 3eMe pa3Mepu CO KOU Ke To MHXubupa
Y)KUBaH-€TO Ha MPABOTO HA JieMOHCTpupamwe. CoriacHo co Toa
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edeKkTUBHATA CJI0O0/a HA MUPHO cOOMpame UK 3Py KyBame He
MoOyKe fa buje pesyiimpaHa Ha 00MYHa I0JDKHOCT Ha Jip)KaBaTa fia
He ce BMeIllyBa U TaKBaTa KOMIUIETHO HeraTUBHA KOHIIeMI1ja He
e KOMITaTUOMJIHA CO MPeIMeTOT U €O 1eJiTa Ha uieH 11.°

Bo cnyuajoT Galstyan nmpotus Epmenuja CygoT 3akiyuui gexa
OCYZIyBam-€TO Ha allJIMKAHTOT 3@ HEFOBOTO YUECTBO BO 3aKOHCKHUTE
IeMOHCTpALMU Pe3yJITUPaIo CO BMEeIIyBaH-e BO HeTOBOTO MPaBo
Ha c106071a Ha MUPHO cobupame. CynoT HaBeyBa JieKa MpaBoTo
Ha c1000/1a Ha 3[Ipy’)KyBam-e e (hyHAaMeHTAJHO MPaBo U OCHOBA
Ha cekoe geMoKpaTcko onumrtectso (Bugu G. v. the Federal Republic
of Germany; Rai, Allmond and “Negotiate Now” v. the United King-
dom, n0.25522/94). CiiobopmaTa fja ce yuecTByBa BO MUPEH cobup 1
3IPY’KyBambe e 0/ TakBa BayKHOCT LITO eJHO JIUI[e He MojKe fia bujie
MOJIJI0’KEHO Ha CAaHKITUU.

3.3. IIpaBo Ha e(peKTHUBEH JIEK

[IpaBoTO Ha e(heKTUBEH UM IEJIOTBOPEH JIEK € TIPeIBUEHO BO
ysieH 13 og EBporickaTa KOHBeHIIMja 3a YOBEKOBU ITpaBa, KOj r1acu:

»CeKoe Jivile, MU rpasa u cioboau yTBpaeHr Bo KoHBeHujaTta
ce MOBpe/ieHU UMa MPaBo Ha JIeJIOTBOPEH MpaBeH JieK Mpe;| Hal[1o-
HaJjieH opraH 0e3 orJe LITO [MOBpejaTa ja U3BPIIKJIe JUlla KOU
ZIejcTByBaaT BO O(pUIIMjaIHO CBOjCTBO."

Bo cymTuHa, o 0Boj UJieH IMPEKTHO ce YKa)kyBa Ha 00BpcKaTa
Ha ip)KaBaTa Jja 00e30e11 OCTBapyBamhe 1 3allITUTA Ha YOBEKOBUTE
MpaBa U cJI060U MPBEHCTBEHO BO pAMKU Ha JOMAIIHUOT MpaBeH
cuctem. Co 0BOj usieH ce 6bapa ma ce obe3beu neI0TBOPEH JieK 3a
IoBpe/ia Ha HeKoe Off ImpaBaTa U cJ100041Te KOU ce rapaHThpaar
co KonBenrujara.

Co useHn 13 ce HarjacyBa cyrcuavjapHaTa IMpupo/ia Ha 3aIlTUT-
HUOT MeXaHK3aM BOCIIOCTaBeH co KoHBeH1IMja, IITO 3HAYH [IeKa Ipe
na ce mogHece bapame peg Cynot Bo Ctpa36yp Tpeba f1a ce uciprnar
cuTe peJieBaHTHU JJOMAIITHU MPABHY JIEKOBU KO ITOCTOjaT BO HALIUO-
HaJIHUOT MPaBeH CUCTeMU Ha CeKoja Off APyKaBUTe-TTOTIIUCHUYKY.

Criopep cBojaTa rnpaBHa MPUPO/IA, MPABOTO HA e(heKTUBEH Tpa-
BeH JIeK MMa aKllecopHa MpaBHa IIPUpPo/ia U Toa ITPaBo e TTIOBP3aHo
€O OCTBApyBameTO Ha APYro MaTepujajHO IIPaBo MpPeaBUAEHO CO
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onpenb6bute Ha EBporickaTta KOHBEHIIMja 3a YOBEKOBM MpaBa. EB-
POIICKUOT Cy/[] 3a YOBEKOBHU ITpaBa bapa ,,[(paBHUOT JieK J1a buze me-
JIOTBOPEH BO IMPABOTO U BO MpaKTuKara“. Toa 3HauM jeka He3aBUCHO
0/]] TOA JlaJIi CTaHyBa 300D 3a e/]eH MU 3a 30Up 07 TTOBEKe JIEKOBH,
THe Tpeba fa OugaT peasiHO JOCTAIIHU U Tpeba 1a 0BO3MOYKyBaaT
peasiHa 3alliTUTA HAa MPABOTO HA YMja HABOJHA MOBPe/ia Ce YKau
MOeIMHELI0T, UK 3a 00ecIITeTyBam-€e 3a CTOpeHaTa MmoBpeza.

3.4. Jypucnpygennuja Ha EBporickuoT cy;/; 3a Yo0BeKOBH IIpaBa

Jypucnpyzneniujata Ha EBpONICKUOT cy7 32 YOBEKOBU TPaBa, BO
OJJHOC Ha 4JIeH 13, 3HAYUTEJIHO U AMHAMMWYHO Ceé MeHYBa, TaKa IITO BO
TocJieIHaTa ieKazia mocTou TeHeHuja CymoT, o/ OTICeroT Ha OBOj
YJieH, ga 6apa IIorojieMa 3aliTuTa o1 Ap>KaBuTe- IIOTIIMCHUYKW Ha Ma-
TepujaJHUTe ITpaBa rapanTupanu co KonBeHiujaTa, a Toa mocebHo ce
OJHeCyBa Ha IIPaBOTO Ha IIPaBUYHO Cyzere of uieH 6 (1) og EKYIL

NmeHno, co mpecyaara Bo ciay4dajot Kyana nporus Iloncka* Es-
POIICKMOT CY 3a YOBEKOBMU IIpaBa CYHITHMHCKHA I'O IIPOMEHU COII-
CTBEHOTO IIpeneieHTHO IMPaBo Criope Koe J0JIro0 BpeMe cMeTalie
JeKa ImoBpeaara Ha MaTepI/IjaJ'IHOTO IIpaBo, BO CJ'IY“IH].OB nmpaBoOTO
Ha Cyjlehe BO pa3yMeH poK, To aricopbupa npaBoTo Ha e(heKTUBEH
IMpaBeH JIeK BO OJHOC Ha JOJI>KMHAaTa Ha nocrankara.’ Co oBaa rnpe-
cyZa, MOTUBUPAH 0J OTPOMHHUOT Opoj bapama 3a MpeKyMepHO
Tpaeme Ha IIOCTaIlKuTe, Cy,[[OT YTBpAWJI JeKa HeJOCTUIroT Ha ae-
JIOTBOPEH IIpaBeH JIeK BO IOMAIIHOTO 3aKOHO1aBCTBO Tpe6a hace
TpeTHupa KaKoO OAe/JIHO ITpallalkhe M ' ITOCTaBUJI CTaHAapAuTe 3a
OlleHYyBame Ha ECbeKTI/IBHOCTa Ha IIpaBHUTe JIeKOBU.b

Criopept TonKkyBameTo Ha CyzioT, Co 0BOj WieH ce 6apa BO IIPaBHUOT
CucTeM Ha CeKOja AP>KaBa-TIIOTIIMCHUYKA [Ia Ce IIpeBUan CpeacTBO
,Koe Ke 0BO3MO>KH 3allITHUTa rnpen JuieTo ga ]'a CTaBH1 BO OBMXKeH>e
1 [1a ja akTUBMPA MefyHapoiHaTa MairHepuja“ Toa 3nauu reka Cy-
AO0T OLleHYyBa AaJii CpeiCTBOTO, NJIN 36I/IpOT oI CpecCTBa, Koe e rnpen-
BUI€HO CO HAllMOHAJIHOTO IMPaBOo 1 KOe CTOU Ha pacIiojiarame, o0es-
ma npotus [Tosncka, [Tpecypa og 26 okromspu , 2000 roguHa.
°> Bupgu Pizzetti npotus Utanuja, npecyzna of 26 despyapu, 1993 roguna, Cepuja A, 6p. 257-C,
Giuseppe Tripodi npotus Utanuja, 6p. 40946/98, 25 janyapu , 2000 roguHa, HeobjaBeHO BO

usseinTaj, u Bouilly mporus dpanuuja, 6p. 38952/97, 7 nexemspu , 1999 roguna.
¢ Bugu Kamasinski mpotus ABctpuja, mpecya of 19 nexemspu, 1989 roguua, Cepuja A, 6p. 168.
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6emyBa echeKTHBHA 3aIlITUTA, KAKO 1 OLIeHYBA ajii Toa CPefiCTBO Ou
MOJKeJIO /ia TO CIIpeur HaCTaHyBamheTO WM TPAaeHeTo Ha IToBpeaTa
Ha OIpefIeHo MPaBo, I0fieKa BO CJIyYaj Kora TaKBa MOBpezia BeKe Ha-
cTaHasia, IeJIOTBOPHOCTA Ha JIEKOT mozpa3bupa 1ejiocHo obeciTe-
TyBakhe 3a CTOpeHaTa oBpe/a BO JOMAIIHUOT ITpaBeH MpeokK.

Cemnak Tpeba fia ce HarJacH fieKa Jp)KaBUTe Y)KUBAaT JUCKperuja
WJIY T.H. MApTUHA Ha OLIEHYBak-e BO UCIIOJIHYBAaH-€TO Ha 00BPCKUTE
criopep, KonBeniujara. Bo ciayyajoT co o6BpcKkara Koja 3a HUB IIPO-
M3JIeTyBa of YyieH 13, Toa 3HauM Jieka [IpyKaBrTe UMaaT JUCKperyja
Ila orpeiesiaT KakBHY 1 KOJIKY JJOMAIIIHU JIEKOBU Ke bugaT 06e30e/1eHu.

EBpornckuoT cy/1 3a YoBeKOBU IIpaBa Harjacysa jieKka ,,JIEKOBUTEe
Tpeba ga 6umar eheKTUBHU UIH eJIOTBOPHHU KaKO0 BO IIPaBoOToO,
Taka 1 Bo mpaktukara“.’ Cropep jypucnpyneniujata Ha Cygor
MpaBHUTE JIEKOBY 3a Jja OMAAT AeJ0TBOPHU Tpeba Ja OuaaT ,peayHu
U e(peKTUBHU, @ He TEOPETCKU U UJTY30PHU",

[Tonaramy, Cygot 6apa fja mocTou ofipefieH CTereH Ha U3BeCHOCT
IleKa CpeiCTBOTO Ke IoBe/ie /10 MO3UTUBEH UCXO/ IIITO MOYKe Jia ce
MOTKPEeINy COo IPYTY CJUYHU ciiydau u npumepu. [Ipu Toa, Cygot
He 6apa 3a/I0JXKUTEITHO 110 JIEKOT [la MOCTanyBa CYACKUA OpTaH,
TYKY MOJKe J1a [TI0CTalyBa 1 APYT OpraH ofi U3BPIIHATA WK O 3a-
KOHO/IaBHATa BJIACT. BUTHO e OpraHOT HajJIesKeH CIiope]| oMalll-
HOTO TIPaBoO /la MOXKe 7Ia JlJoHece MepUTOpPHA U MPaBHO-3a/10JKU-
TeJIHA OZJIyKa U IPU OJJyuyyBamkeTo TOj opraH Tpeba ga ru obes-
OemeHy rapaHIuuTe npeaBugeHu Bo yieH 6(1) om EKYII.

Taka, Bo cayuajor Baczkowski v. Poland 2007 CygoT yTBpaut
ZleKa [0CTOM MoBpea Ha MPaBOTO Ha e(heKTUBEH JIeK IMopajii Toa
IITO He TI0CToe Ia pa3yMHa BpeMeHCKa paMKa criopesi Koja Tpebasio
7la ce pakoBO/IAT HAJIJIEXKHUTE OPTAHU BO [IOHECYBAHK-ETO Ha O TyKa
WJIM BO JJaBameTo 0[00peHre 3a OJp)KyBathe Ha JeMOHCTpPALiy,
BO CJIyyaj Kora JaTyMOT Ha HUBHOTO OJIP)KyBaH-e OUj oJ OUTHO
3Hauen-e. CyZi0T 3acTaHal HAa CTAaHOBUINTE fieKa (haKTOT IITO Op-
raHoT JOHeJ ofJjiyKa post-hoc (1o ciyyyBameTo), He MoJKe f1a ce
cMeTa 3a e(heKTUBEH JIEK 32 OCTBapyBakhe Ha MPaBOTO Ha 3[PYIKY-
Bame 1 cobupame, corsiacHo co wieH 10 og KonBeHIijaTa.

Cnopepn kputepuymute yrBpaenu og Cygot Bo CTpa30oyp 3a me-
JIOTBOPHOCTA Ha JIEKOT BO CJIy4aj KOra JIOIUIO JIo IIOBPezia Ha Tpa-

7 Bupu npecypa: Porapu npotus Pomanuja

-51



BaTa, O] TPeCy/IHO 3HaUeHe e Jja ce 00e30eau cooaBeTHO obecITe-
TyBame, OJJHOCHO HaJlOMeCcTyBame 3a IpeTpreHaTa MmoBpeja, HO
HMCTOBpPEMEHO JIeKOoT Tpeba fja 06e36e1u pelllaBame Ha CYyIITUHATA
Ha 3aCerHaToTo MPaBOTO.

[Toxpaj oBre OCHOBHU eJieMeHTH, HU3 jypucTIpyeHIijaTa Ha EB-
POTICKUOT CYJ, 32 YOBEKOBU MpaBU Ce YTBPIEHU U UCKPUCTATIU3U-
paHU U IpyTU eJIEeMEeHTH 0] 3HaUekhe 3a OlleHKaTa Ha e(peKTUBHOCTA
Ha JIeKOT, a T0a Ce M BUCUHAaTa Ha HaZlOMeCTOKOT U U3BPIIYBaHEeTo,
OJJHOCHO MCIIaTaTa Ha JOCYeHUOT HaJJloMeCTOK. BucruHaTa Ha mmpa-
BUYHUOT HAJJOMECT, Mef'y APYyTroTo, ja leTepMUHUPA Mo3UuljijaTa u
CTaTyCOT Ha YKPTBA Ha JIULIETO KOe Ce >KaJIi Ha TIoBpeZia Ha HeKoe
op mpaBaTta o Kousenuujata. OBa mpamiame, Mef'y IpyroTo, ce To-
TeHIIMpa Bo ofIyKkaTa Bo mpeametor lllypb6aHocka rnpoTtus Pemny6-
nuka MaxkeznoHuja, Kazie, Mef'y IpyroTo, ce yKa)kyBa Ha COOZHOCOT
Y Ha oTpebaTa off CMHXPOHU3Mpathe Ha BUCMHATA HA HAJIOMECTOKOT
LITO T'0 OCYyAuJie JOMAIIHUTE CYJOBU HACIIPOTH BUCHMHATA Ha Ha-
nmomecToruTe 1to ru onpeenysa Cymor Bo Ctpa3oyp.t He momanky
OUTHO e MpallamkeTo 3a U3BPIIYBAH-€ U UCIJIaTa Ha MPaBUYHUOT
HaZJOMeCT JIOCYZeH CO OJJIYKUTE Ha AOMAIIHUTE CYL0BU.

KoHeuHo, o11eHKaTa 3a eJI0TBOPHOCTA HA CUTE PACTIOI0KITUBHU
MpaBHUTE JIEKOBH, KAKO U Ha CEKOj O] THe JIeKOBU MocebHO, He
MOJKe J1a Ouzie aricTpakTHa M TeOpPeTCKa, TYKy Taa Tpeba ma bume
KOHKDeTHa U Jla ce OfHeCyBa O/IIeJTHO 3a CeKOj KOHKPeTEeH CIy4aj.
IlenoTBOpHOCTA Ha JIEKOT 3aBUCU Of, TOA JlaJIi 0BO3MOYKYBa peaaHo
OCTBapyBame Ha MPaBOTO BO MpaKTUKaTa.

Criopef jypucripyieHinjaTa Ha EBpOTNICKHOT Cy/[] 32 YOBEKOBUTE
MpaBa, TOBAPOT Ha IOKA)KyBame JjeKa MOCTOU JIeJI0OTBOPEH JieK Mmara
Bp3 [prkaBaTa Koja MMa MO3UTUBHA 00BpcKa ja obe3bequ co-
OJIBEeTHU MEXaHU3MU U CUCTEM 3a 3alITHUTA Ha YOBEKOBUTE ITpaBa
u cioboau. [Tonaramy, ciopes CyfioT, He € TOBOJTHO MPABHUOT JIeK
na bume mpeiBUIEH CO 3aKOH, OJJHOCHO He e JIOBOJTHO fia Ce IoKake
JleKa ITOCTOU MOYKHOCT 3a KOPUCTEeH-e Ha OZfpeJieH MTPaBeH JIeK UK
Ha 36up of mpaBu JieKoBU. [Ip>kaBata Tpeba /1a loKaXke fieKa Toj
TpaBeH JieK e (OYHKIIMOHAJIEH U JleKa peaHo Cce KOPUCTY BO MpakK-
TUKAaTa, KaKo U JleKa MOBOJHUOT WU MO3UTUBHUOT UCXO]] HA TOj
JIeK BO 3alITUTaTa Ha OTNpeiesIeHO MPaBo UK ¢J1000/1a e TOTKperneH
Y J0KaXkaH BO MPETXOAHU CITyYau.

M6a1{0cxa npoTtus Peny6inka Makegonuja, Opiyka 3665/03 op 31 asryct 2010.
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3akJyJyonu u nIpenopaku

TpruyBajiku o usieH 50 o YcTaBoT, BO TpaBHUOT cucTeM Ha Pe-
ny6iuka MakenoHuja mpaBoTo Ha ¢10060/1a Ha U3pa3yBame U Ipa-
BOTO HAa MUPEH MTPOTECT Y)KMUBAAT MOBeKeKpaTHA 3allITUTA, YCTaB-
HOTIpaBHA MpeJ, YCTaBHUOT CYZ, KpUBUYHO-TIpAaBHa U rpafaHCcKo-
MpaBHa Mpe/[] PeJIOBHUTE CYJI0OBU U YIIPABHOTIPABHA MpeJ] yIIPABHUTE
CYZIOBU BO TICTAIKa 3aCHOBAHA BP3 HAYEJIOTO HA PUOPUTET U UT-
HOCT.

Bo cuTe oBue ocTanku HeorxogHa e mpuMeHaTa Ha EKYII, mpeky
BOCTAHOBEHATA MPAKTUKa Ha EBPOTICKUOT cyz 32 Y0BEKOBU IpaBa.

VcraBHO paBHa 3amITUTA - EJJHA 071 OCHOBHUTE HAZJIE)KHOCTHU
Ha YctaBHMOT cyn Ha PM e 3amtuTaTta Ha c10001UTe U MpaBaTa
Ha YOBEKOT U rpafaHMHOT IIPeKy TakaHapeueHaTa “ycTaBHa Ty>k0a”.
OBaa 3amTiTa He Ce OJHECYBA HAa CUTEe YCTAaBHU CJ1000/1M U TTPaBa,
TYKy CaMO Ha OHMe KOU ce u3pedHo HaBezeHu co uieH 110 og Ycra-
BOT (cs1060/1aTa HAa YBEPYBaHETO, COBECTA, MUCJIATa U jABHOTO M3-
pa3yBame Ha MUCJIATa, TOJIUTUYKOTO 34PYI)KYBahE U [IejCTBYBaH>€
¥ 3abpaHara 3a JUCKpPUMUHAIMja Ha TparaHuTe M0 OCHOB Ha TOJI,
paca, BepcKa, Hal[MOHaJIHa, COL[MjajTHa 1 TIOJIMTUYKA TPUIIaJHOCT).

bpojoT Ha nmpeaMeTH Kou OuJie mpesi YCTaBHUOT CY[ BO BPCKa
€O eBeHTyaJIHATa MOBpe/ia Ha OBUe MpaBa e He3HauuTeseH. [Jocera
He e yTBpZieHa HUTY eJJHa [TOBpe/a Koja ce ofiHecyBa Ha cjiobozaTta
Ha MMCJIaTa ¥ u3pasyBameTo. Kako pesynTar Ha Toa, IAHCUTE 3a
ycrex Ha >KaJuTeJIuTe BO MPaKTUKaTaa ce CTaBeHW BO CEPUO3eH
COMHeX, coryiacHo co ctangapaute Ha EKYII OBoj pe3yaTaT oHe-
BO3MOJKYBA /la Ce YTBP/U KaKo OBOj IIPaBeH JieK (DYHKIIMOHUPA BO
MpaKTUKa, MUaKO BO TeOpUjaTa KaKo MpaBeH JIeK HyAU MOYKHOCT 3a
OCTBapyBame Ha 3alliTUTa Ha MPeJJMeTHOTO MpaBo (criopes 4wi.56
o leIoBHUKOT).

Criopep morope yTBpzieHaTa coCT0j0a, MPaBOTO Ha 3[IPY)KyBaHe
IUPEeKTHO He MojKe fia Oupe pasrjiegyBaHo Off YCTaBHUOT CY/I,
ocBeH cyi0b0/1aTa Ha MOJIMTUYKO 3Py KyBame. Cemnak, Tpeba fja ce
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3eMe MpeJBuz feka cioboara Ha u3pasyBambe e lex generalis (re-
HepaJieH 3aKOH) BO OJJHOC Ha OCTBapyBameTo Ha cjaobojara Ha
3Py KyBambe Kako lex specialis (crierujasien 3akoH). Bo Taa cmuciia,
YcTaBHUOT €y, IpeKy IprMeHa Ha TMOIIMPOKO TOJIKYBakbe U UMajKku
ja mpegsug EKYII, 6u Mmosken ga ro elabopripa mpaBoTo Ha cjioboa
Ha 3[Ipy’>KyBaH-€ U Ha OCTBapyBake Ha Toa MMPaBo MPeKy MUPEH Co-
6up o7 rMepcreKkTHBa Ha MPaBoOTO Ha ciobo/ia Ha U3pasyBame (3e-
MEHO IpeiBIz co HagaekHocTuTe o 4110 og Yerasor).

[TpaBoTO Ha 3APY’KYBaKe MOXKE [la Ce TPeTUPa U TIPEeKY OIydy-
Babe 3a yCTaBHOCTA Ha ITPOrpaMUTe U CTAaTyTUTE Ha 3Py KeHujaTa
Ha TparaHu, IIITO € BO HAJIJIEXKHOCT HA Y CTaBHUOT CYI.

YnpaBHo-cycKa 3amTuTa - Bo 0Boj KOHTEKCT ce pa3riiefiyBaa
cJeJHKMBe IpaBa: IPaBOTO Ha CJI000/IeH IpUCTar 10 MH(opMaLuy,
cnobomaTta Ha MeguyMuTe (ci0boz1aTa Ha jaBHO MH(OpMUpae -
NpuMame U MpeHecyBame nH(opMariuu), caobogara Ha 3APYKY-
Bame, TPAaBOTO HA U3Pa3yBaH-e MUPEH MPOTECT.

CnobogeH mpucran 10 MHGQOPMALIMK OJf jaBeH KapakTep - M3-
JIO)KeHUBe T0/IaTOLM TTOTBPAYBAAT /ieKa »KajbaTa 3a 0CTBapyBame
Ha IIPaBOTO Ha cJ000eH MpucTamn A0 UH(OopMaIUK O] jaBeH Ka-
paKTep ce MoKayka Kako e(heKTUBHA CO MOCTAIMHO MPEeBEeHTUBHO
BJIMjaHUe 3a prudaKkarbe Ha [0JKHOCTA O UMaTeIuTe Ha MH(OP-
Malluu 3a [1a J03B0JIaT MPUCTAII /10 UH(DOPMAI[UU CO KOU THe pac-
noyiaraat. MefyToa, moctamnkaTa rpez, Y mpaBHUOT CYI He € JIOBOJTHO
a)KypHa, MaKo He ce MoJgHeceHu MHOTry Ty»<Oou. Tpeba ma ce uma
npeaBuj U hakTOT JeKa co HajHoBUTe nu3MeHu Ha 3Y C mpaBoTO Ha
’Kasiba MpOTUB CceKoja OfiJyKa Ha YIIPaBHUOT CYJ € I03BOJIEHO O]
jyau, 2011 roguHa, 1o BulnoT ympaBeH Cy/[, IIITO ceKako Ke faje
MOYKHOCT 32 JIOTIOJTHUTEJTHO OlleHyBarhe Ha e(heKTUBHOCTA HA 0BOj
TpaBeH Jiek.

Cnoboma Ha MmeguymuTe - [Topagu crieninpuyHOCTa Ha paguo-
nudy3HaTa JejHOCT IOHECEH e ocebeH 3aK0H BO KOj Ce ofiepe/leHH
MpaBUJIaTa ¥ YCJIOBUTE 3a BPIIeH-e Ha 0Baa /IejHOCT BP3 OCHOBA HA
jaBeH KOHKYPC 1 Ha /I03BoJia oJf mocebeH opraH, Mpu ITo e 06e3-
OefeHa ypaBHO-Cy/ICKa 3allITUTAa Ipe] YIpaBHUOT cyza Ha PM, a
3a IITO, 3aCera, Bo MpaKTHUKaTa He ce MpUCyTHU rpobiaemu. bu Tpe-
6as10, MoyKebu, fia ce JoHece rocebeH 3aKOH 3a MeyaTeHuTe jaBHU
riacuia (BeCHULM, CIMCaHKWja, PeBUM U CJI.) He 3apajy OrpaHuyy-
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Bambe Ha cJ1obo/jaTa Ha HUBHOTO OCHOBathe 1 paboTa, TyKy 3apajau
KOHKpeTHU3Upake Ha yCTaBHUTE IMIPUHIUAIIY Ha jaBHOTO MH(MOPMU-
pam-e, 3apajiy 3alliTUTa Ha ¢JI000/jaTa Ha HOBUHAPUTE BO U3BPIIIY-
BaleTO Ha CBojaTa mpodecuja, HO U 3apajii MpaBaTa Ha rpafaHuTe
3a MCIIpaBKa WJIY 32 OCTBApyBaH-e Ha MPaBOTO Ha OJITOBOP BO BPCKa
co oppeneHa uHgopmaija objaBeHa BO [1e4aTOT.

CrnobopaTa Ha MeiIMyMuUTe, KAKO KOMIUIEKCHA MaTepuja, TeCHO
e Bp3aHa 3a cjio0ofaTa Ha MUCJIa, cjI0bogara Ha U3pa3yBame, 3a
MPUCTATOT 10 MH( opMaIiuu, 3a MPaBOTO HA 3Py KYBab-€ 1 3a Mpa-
BOTO Ha MPOTECT, @ OCTBAPYBAaHK-ETO HA OBHMeE MpaBa M HUBHATA 3a-
LITUTA, UMajKK T IIpeBU]] IOCTOjHUTE MPoOIeMU, MOXKAT fia ce
0OCTBapaT Ha OfipeJleH HAUMH U BO YIPaBHO-CYZCKAaTa MocTamkKa.
[TpakTrKaTa MoKa)kyBsa jieKka He ITOCTOU TOJIKaB Opoj mpeamMeT Kou
0 MO)Kejie CO HUBHOTO aHaJIM3Mpambe [ja I'o JoMpaT MpallambeTo
Ha e(hMKACHOCTA HA PACTOJI0)KUBUTE MTPABHU CPEJICTBA 32 3aIITUTA.

Crobopa Ha 3Ipy KYBame - Bo mpakTuyHaTa mpruMeHa Ha 3aKOHOT
3a 37py’KeHuja 1 hoHgaimu, Koj Bie3e Bo cuiia Bo anpuii, 2010 rouHa,
3acera He ce Mpe3eHTUpPaHU ocebHU pobiemu . Mima muciewa 3a
MOYKHOCT O] HETIOUUTYBak-e Ha ITPUHIIUIIOT 32 HEMAPTUCKO /IejCTBY-
Bame Ha OfIIeJIHU 3[Ipy KeHuja. Bo ucto BpeMe npobieMaTUYHM Ce U
ofipeniovTe O 3aKOHOT COTJIACHO CO KOU Ce JIofieslyBa CTaTyCOT Ha
“jaBeH MHTepec”, a BO Bpcka co paboTaTa Ha (hOHALIMKUTE U 3T PYyrKe-
Hujata. PacuncTyBameTo Ha BAKBUTE IMPo0JIeMU MOJKe fia ce OCTBapu
Y CO YTBPYBaHe Ha YCOTJIACEHOCTa Ha 0BOj 3aKOH CO Y CTaBOT.

Mupen cobup - Bo 3akoHoTt 3a jaBHu cobupu, og 2007 ropuHa,
He e IpeiBUieHa MOYKHOCTA 3a IMPOTUBITPOTECT HA jaBHUOT ITPOTECT
IITO BeKe ce OfIp)KyBa WK Ke ce ofp Ku. Toa He 3HAUU [leKa e 3a-
6paHeT, 6uIejKM ¥ TPOTUBITPOTECTOT € HAYMH 32 MUPHO jaBHO 13-
pasyBame Ha MUCJIeHe, BO CJIy4ajoB BO Bpcka co mpoTecToT. Of
THe IPUYMHYU HeMA YCTAaBHO-TIPaBHA OCHOBA /Ia He Ce [I03BOJIH, Off-
HOCHO [1a Ce CITpeyu MPOTUBITPOTECTOT. MeryToa, BO cjlyyaj Ha jaBeH
MPOTECT Y jaBeH MPOTUBIIPOTECT, 0COOEHO aKO THe Ce 3aKa)kyBaat
BO MCTO BpeMe 1 Ha UCTO MECTO, IBOjHO Ce 3roJieMeHU ITPEeTIIOCTAB-
KUTe U MO)KHOCTHTE 3a Heobe30eyBare Ha MUPHO cobupatbe, of-
HOCHO 3roJjieMeH e pU3UKOT 07 3arpo3yBate Ha JKUBOTOT U UMOTOT
He CaMO Ha YUEeCHUIIUTE Ha IPOTECTUTE, TYKY U Ha IPYyTUTe rparaHu.
3aroa ocTaHyBa OTBOPEHO MPAIAkeTO 32 3aKOHCKOTO YTBPAYBaH-€
Ha OZITOBOPHOCTA Ha HAJ/JIE)KHUOT [IP)KaBeH opraH 3a obe3bey-
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BaH-€ YCJIOBU 3a O/Ip>KYBakbeTO Ha OBHe COOMPU, BO 3aBUCHOCT O[]
KOHKpeTHaTa cuTyanuja. MefyToa, Majk ja TpeiBU ITpaKTUKaTa
Ha EBpornckuoT cys 3a 4oBeKOBU TpaBa, Koja MpeTCTaByBa OCHOB
3a aupekTHa npumena Ha EKYII, gp>kaBaTa uMa Mo3uTUBHA 0011~
rauuja ga obe3beu yCJI0BU 3a O prKyBame Ha cobupure. Cioboz-
HOTO UCKa)KyBak-e Ha MUCJIUTE Ha TOj cCoOUp He MosKe fia bupe J10-
BeZIeHO BO Mpaliane, AypY MaKo NMa KOHTPAIpoTecTu. Pasinkure
BO M3pa3yBameTO HA MUCJIEHETO He CMeaT [la T0 OHEeBO3MO KaT
MPaBOTO HAa MUPEH cobUp, a Toa 06e36eyBame e Ha TepeT Ha IpiKa-
BaTa. Bo 0BOj 3aKOH He ce MpeABUAEHU MTPAaBHU JIEKOBU OCBEH BO
CUTYyaLMM Ha BOJIeHhe IIPeKpIIoYHa IT0CTaIKa- BO KOj c/ly4daj e 00e3-
6emeHO TpaBo Ha ykayiba corjacHo 3aKOHOT 3a npekpiioiuTe. He-
MOCTOEH-E€TO Ha IIPAaBHU JIEKOBY 33 CAHUPaH-e Ha COCTOjOUTE OKOJTY
MPaBOTO Ha MUPEH COOMP ro MOTBPAyBa (PaKTOT AeKa uMa rotpeda
on nupeKkTHa nmpuMeHa Ha EKYIL.

PaspaboTreHuTe mpaBa 1 c100071 0/ YCTaBHO-YIIPAaBHO-TTPaBeH
acIeKkT yKa)KyBa Ha roTpeba o/ KOHTUHYHpaHa efiyKallyja, Kako 3a
HOCUTeJITE Ha TipaBaTa /ja bapaar 3allTUTa Ha UCTUTE, TaKa U 3a [IU-
PEKTHUTE YYeCHUIIY BO MHTEPBEHUPAETO Kaj THe MpaBa v CJI000/TH.

I'parfaHcko mpaBHa 3amruTa — TpeTupameTo Ha OBHUe TpaBa
OJ TpafaHCKO — MPaBeH acCIeKT, TOTOYHO HUBHATA 3aIITUTA MPEKY
epKacHOCTa HAa MOYKHUTE TIPABHU JIEKOBU CIIOpes JoMalrHaTa
JIeTHCJIaTHBA O IIPOLIeCHO MpaBeH KapaKTep e 00e30e/1eH0 MPeKy
MPpaBOTO Ha Mo HecyBame Ty k0a. Ty)xb6arTa e vHUIIMjaIeH MpaBeH
aKT 3a MOBe/lyBaH-€ ITOCTaIKa Mpeji MeCTHO-HaJIeXKHUOT TparaH-
CKHU CyZ 07 CTPaHa Ha OIITeTeHNOT rpafaHrH KOj caka Jia OCTBapU
3alITUTa Ha MPAaBOTO BO CO 3aKOH Mpe/iBUieHaTa mocranka (4. 1
og 3I1I1). 3amTuraTa ce ocTBapyBa U IIPeKY peoBHUOT IpaBeH JIeK
- ’kaj1ba ¥ MpeKy BOHpeJHUTe ITPaBHU JIEKOBU: peBu3uja (uwieH 372
oz 3I1I1), moBTOpYBame Ha mocTankaTa (wi. 392 ox 3I111) 1 moBTO-
pyBame Ha mocTamnkKaTa Ito MoBoj KOHeuHa npecysa Ha ECUII
(as1. 400 op 3III).

Op acrieKT Ha MpUMeHaTa Ha MaTePUjaJIHOTO MPAaBO BO 3aIITU-
TaTa HAa HaBeZleHUBe IIPaBa OCTABEH e IIPOCTOP 3a eJHO MOIIUPOKO
TOJIKYBal-€ Ha MaTepHrjaIHO — IPaBHUTE Ofipei0M MOBP3aHU CO I0-
BpefiaTa U CO MOYKHUTE MOCJIeIUIU O] TIOBPejaTa Ha OBUe ITpaBa
MpeKy UHCTUTYTOT 'HITeTa’ ¥ Hej3SMHOTO HaJloMeCTyBame BO CO-
riacHocT co ogpenbute Ha 300 (w1.9-a; wr.142; un.187 u 189).
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OcraHyBa 0TBOPEHO MpallakbeTo OKOJY OINpe/lelyBamheTo Ha
MpaBUYeH HAJIOMECT 3a TTOBPeIeHOTO MPABO MPU COCTOj0a Kora He
ce bapa HajmoMmecTyBame Ha KakBa OWJIO IITeTa, TYKy CaMo
YTBPAYyBaH-€ JieKa e MoBpeJjeHO HeKOe OCHOBHO YOBEKOBO MPaBO U
oJipesiyBame Ha npaBuyHa catucdaxuuja (just satisfaction) na
rpafaHMHOT Ha KOj My € OHeBO3MO>KeHO Jja TO OCTBapy MpaBOTO
rapaHTHPaHO CO YCTABOT U CO 3aKOHUTE KOU I'o TIpeJBUyBaar
OCTBApyBaH-€TO HA UCTOTO. B0 BAKBM ciTyyau Ha 3alITUTA Ke MOYKe
7la [ojme o MpUMeHa Ha ojipenbute o EBporickaTa KoHBeHIMja
3a YOBEKOBH rpasa (uJr. 41).

[ToTpebHO e BO JOMALIHUOT IIPaBeH CUCTEM ITpallamkeTo 3a epu-
KaCHOCTA Ha MPaBHUTeE JIEKOBU KOU OBO3MOJKYyBaaT 3alITHUTA Ha
OCHOBHUTE YOBEKOBU TIpaBa U 0004y 1a Ouzie pasriefiaHo u of
acreKT Ha CyJCcKaTa MpakThKa. Mlako Bo CeKOjIHeBHUOT XMBOT Ha
rpafaHuTe ce MOYKHU U Ce CJTyUyBaaT pa3HU MOBPe HA OCHOBHUTE
YOBEKOBH ITPABa, CeNakK MpaKTUKaTa Ha [IOMALTHUTE rparaHCKy Cy-
ZIOBU € OCKY/IHA BO OJTHOC HA BAKOB BUJ MIPEeJIMETH 3a 3aIITUTA HA
HaBefleHUBe npaBa. OBa 3HaUM JjeKa MoCTojaT MPUUUHU KOU TIPET-
CTaByBaaT MMpeyYKa BO MPUCTAIOT Ha rpafaHrTe KOH OCTBAPYBAHETO
Ha 3amtutaTa. Bo TeKoT Ha peasv3arujaTa Ha TPOEKTHUTE AKTUB-
HOCTH IIPUYMHUTE Ce JIOLMPaaT BO HEITIOCTOEHeTO Ha Cy/iCKa Mpak-
THKA, IITO He /1aBa COJIMIHA OCHOBA 3a OCTBApyBaH-€ Ha 3alITUTATa,
BO @)KYPHOCTA BO MOCTANTyBAKHETO HA CY/IOBUTE U BO HEJIOBOJTHATA
eJlyKaliyja Ha oBa I10Jie, KaKo BO IOIJIe]] HA HAllMOHAIHATA, TaKa U
BO IOTJIe], Ha MefyHApOo/IHATA JIETUCIAaTMBA U MMPAKTUKA.

[leHejku ro ropeHaBeIeHOBO, POU3JIETYBA IeKa e MOTPeOHo fa
ce mpe3eMaT COOABETHU JiejCTBUja Of, aCTIeKT Ha OCO3HABAHeTOo Ha
rparaHuTe 3a HUBHUTE ITPaBa BO OJHOC HA OCTBAPYBAKETO U 3aILTH-
Tara Ha mpeiMeTHUTe TipaBa. [ loHaTamy, MOTPeGHO € U [IOTOJTHYBakhe
Ha Hal[MOHAJIHATa 3aKOHCKA PeryjaaTUBa CO MOjaCHYyBake Ha MOJK-
HOCTHTe 32 OCTBApyBaH-€ Ha OBYUE MMPABa, MOIIMPOKO TOJIKYBaHe Ha
IMOCTOjHUTE 3aKOHCKU ofipei0r U AupeKkTHa mpuMeHa Ha EKYIL

3a ocTBapyBame Ha CUTe OBUe 1jeJii HEeONXO/lHA e efjyKaluja u
TOa KaKo Ha HaJJIe>KHUTE OPTaHM KOH 3HAYeH-eTO Ha 3aIlTUTaTa
Ha YOBEKOBUTE MTPaBa, TaKa U KOHTUHYHMPAHa e/lyKaliija BO OJHOC
Ha HallMOHAJHATa 3aKOHCKA peryjaTuBa, IOTOYHO TOJIKYBambe Ha
3aKOHCKUTe ofpei0M BO HUBHATA MPUMeEHA U MpaKTUKarta Ha EB-
POTICKHOT Cy/Jl 32 YOBEKOBH IpaBa.

-57



KpuBuuHo- mpaBHa 3alITUTA — 3alITATaTa HA IPABOTO HA CJI0-
00/1a Ha U3pa3yBame U HA MPABOTO HA MUPEH MPOTECT € MPe/IBU-
IleHa U peryiupaHa co KpuBUUHMOT 3aKOHUK, MPEKY MoBeKe Kpu-
BUYHU Jlejla ¥ TIoceOHO MpeKky KpuBuuHuTe gena Kiesera (wien
172), HaBpega (uien 173) u CripedyBam-e WiIx CMeKaBarmbe Ha jaBeH
cobup (wien 155). Kaj kyieBeTaTta v HaBpejaTa rOHEHETO Ce Ipe3emMa
T10 MMpUBATHA TY>K0a, Jo/ieKa MaK Kaj KpMBUYHOTO [IeJI0 CIIPeYyBaHe
U CMeKaBamwe Ha jaBeH COOMp TOHeHeTo ce Mpe3emMa 1o cIry>kOeHa
TIOJHKHOCT, KAKO U TI0 MPeTXOAHO MOoJHeCeHa KPUBUYHA TPUjaBa
WJIK TIPeAJIoT OJ CTPAHa Ha OILITETeH 10 JABHOTO OOBUHUTEJICTBO.
PenoBHU mpaBHM JIEKOBU ce >kajiba Ha MPBOCTeINeHa Mpecypa,
’kajiba Ha BTopocTerneHa npecyza v »kajaba Ha pellieHue, a BOHpeJHU
MPaBHU JIEKOBU Ce IOBTOPYBAH-eTO HAa KpUBUYHATA ITOCTAITKA, BOH-
penHoOTO yOia)kyBaHw-e Ha Ka3HaTta, bapameTo 3a 3allITUTa Ha 3a-
KOHMTOCTa ¥ OaparmkeTo 3a BOHPETHO MPerCUTyBake Ha Ka3HaTa.

[ToTpebHO e ma ce HaTloMeHe fieKa BO MPUMeEHA Ha MPaBHUOT
JieKk Gapame Ha 3allITUTA Ha 3aKOHUTOCT, MO3UIIUjaTa Ha CTPAHKUTE
BO KPUBMYHATA MMOCTANKa He e uzeHTu4YHa. MiMmeHo, jaBHUOT 00BU-
HUTEJI UMa 1ieJI0OCHA AUCKPelrja MPY O TyYyBakkhe 3a MHUILIUjaTu-
BaTa Ha ocyAeHuoT. [loToYHO, 0OOBMHUTEJNIOT, KAKO CTPAHKa, Off-
JIy4yBa 3a IPaBOTO Ha ZipyraTa CTPaHKa-0CY/IeHUOT, BO [IeJIOT JaJIu
Ke ro mpudaTtu bapameTo unu He. Bo oBaa cMucia 3aKOHOZABEOT
Tpeba 1a ro [oype v MpaniabeTo Ha e JHAKBOCT Ha CTPAHKUTE TTPU
urTo Tpeba fia ja UMa MpeABU/L U paBHaTa CUTYPHOCT Ha UCTUTE.

Co mocera npe3eHTUPaHUTE MHCTPYMEHTH TEOPETCKHU ce 00e30eyBa
oJipefieHa 3allTUTa, MefyToa 3allTUTaTa Ha MPABOTO Ha CJI000/Ia HA
M3pa3yBaH-e € MUHUMaJTHa, 0c00eHo co HermpuMeHa Ha w176 oq K3 .

[ToTpebHO e fa ce HarIaCK feKa BO KpUBUYHOTO 3aKOHOJABCTBO
Ha Peny6iuka MakenoHuja He OCTOU 1OCeOHO KPUBUYHO [1€J10
WJIM MocebeH MexaHu3aM CO Koj ce ITUTU MPaBOTo Ha c000/1a Ha
M3pa3yBame KOora UCTOTO € OHEBO3MOYKEHO, KaKo IITO € CJIyYaj co
MPaBOTO HA MUPEH MPOTECT, MPEKY MPeJIBUAEHOTO KPUBUYHO JIeJI0
cripevyBare WK CMeKaBake jaBeH cooup .

Vimajku ja mpefiBuz pe3eHTUpaHaTa cocTojoa morpebHa e rmo-
nmocyieqHa puMeHa Ha wi.176 o K3 Bo mpakTuka, Kako U IorojieM
elyKaTUBeH MpUCTan KOH HaBefleHuBe Mpo0JieMH.

MeryHapoHO-TipaBeH acieKT — CorjacHO co MefyHapOJHUTE
WHCTPYMEHTH 3a 3allITUTA HAa YOBEKOBUTE MpaBa v cJI0060/U, AprKa-
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BHUTE Ce OJLKHU fa 00e30enat epukacHa 3alITUTA U e(DeKTUBHU
MPaBHU JIEKOBU 3a CUTe rpafaHy U MOeJUHIM KOU CMeTaaT AeKa
HUBHUTE MPaBa U OCHOBHU CJI000/1M Ce OrpaHUYeHU UJTU Ce TT0Bpe-
nenun. Co MOTMUIIYBAH-ETO U CO paTU(UKalijaTa Ha ClIOMeHaTUTe
MelyHapoaHu JoKyMeHTU Penybinka MakemoHuja nmpe3ema 00-
BpCKa 3a MOYMTYBaH-€, TapaHTUPakhe U 3allITUTA HAa YOBEKOBUTE
cioboau v mpaBa. OBUe npaBa u cj1000u, Mer'y KO ce U OHHe IITO
ce ofHecyBaaT Ha cjiobojiaTa Ha M3pa3yBame U Ha cjioboaTa Ha
cobupame U 3[ipy)KyBambe, ce MHKOPIOPHUPaHU Bo YcTaBoT Ha Pe-
nmy6smka MakeoHMja ¥ BO JOMAIIHOTO 3aKOHO/IaBCTBO U TUE, BO
MPUHLIUII, C€ KOMIMATUOUIIHN CO MeI'yHAPOIHUTE MPUHIIAIIK U CTaH-
napau. [[puHITUIIKMTE U CTaHAAPAUTe BrpajleHu BO Melr'yHapOJHUTE
IOKyMeHTH, a mocebHo Bo EKYII, kou He3anmupanBo U JUHAMUYHO
ce pa3BHBaaT HU3 jypUCHpYAeHI[MjaTa Ha EBporickuoT cyp 3a vo-
BEKOBM IpaBa, Tpeba fia ce pedieKTUpaaT BO MOCTANyBaHETO Ha
HaIMOHaIHUTE OPTaHU U CY/I0BU, 0COOEHO BO KOHTEKCT Ha CUCTEM-
ckuTe pedpopMU Kou ce mpeaBuaeHu co [Iporokosot 14-6uc u co
HexnaparujaTa oy IHTepiakeH, co KOU ce 3ajakHyBa MPUHIATIOT
Ha CYICUAMjapHOCT U KOU Ce HacOuyeHU KOH TmoeduKacHo yHK-
LIMOHMPake Ha EBPOICKMOT Cy[] 3a YOBEKOBHU IIpaBa.

Ona mTo Mo)Ke fja ce 3aKJIYUM Off MPETXOZHABA aHaJIn3a Ha
MpaBHUTe JIEKOBM BO rparaHckaTa, KpUBUYHATa, yIIpaBHaTa U
yCTaBHATa IIOCTAIKa e ieKa TakBu-de jure- 1ocrojaT BO HAIIKOT
MpaBeH CUCTEM.

MeryToa (hakTOT [leKa MpaBHUOT Jiek rocTou de jure He e IOBO-
sieH. OHa IITO e Off CYIITHUHCKO, Ofi MHOTY TIOT0JIEMO 3HaUYeHe 3a
IeJIOTBOPHOCTA Ha MPeIBUZEHUOT TIPaBeH JIeK e [ajiv U KaKo TOj
JIeK ce TIpUMEHYBa BO MTpaKTHUKaTa 1 fajau peasiHo u de facto Bogu
KOH OCTBapyBam-€ Ha IpaBaTa 4uuja 3aiiTura ce bapa. Bp3 ocHoBa
Ha TOpen3HeCceHOTO MOJKe fia Ce KOHCTATUpa [leka U OHUe MPaBHU
JIEKOBM KOU IOCTOjaT BO yCTABHATA, YIIpaBHATAa, Ka3HeHaTa U BO
rparaHcKaTa MaTepuja 3a OCTBapyBame U 3a 3allITUTa Ha IIPaBOTO
Ha ci000/1a Ha U3pa3yBambe U MUPEH MPOTECT IITO Ce BOAAT Mpe/
cynmoBute Bo Penybirka MakejoHuja Bo mpakTUKaTa He ce KOpu-
craT 7oBoJIHO. [ToTpe6HO e fa ce mpe3eMar MpejioKeHUTe MepKu
3a [la ce HaZIMUHAT NMpe3eHTUpaHuTe MpobaeMu U fa ce obe3bequ
€000eTHO OCTBApPyBaH-€ 1 MOoI[eJI0CHA 3allITUTa Ha MpeJMeTHUTE
rpasa.
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About the Project

Within the frameworks of the project ‘Overview of the legal
remedies in RM through the prism of effective protection of the
rights and freedoms of citizens’, done by the Institute of Human
Rights and financially assisted by the US Embassy in Macedonia, the
Institute for Human Rights (IHR) via a process of open professional
consultations of the law practitioners and the professional associa-
tions from different parts of the country, set as its aim the identifi-
cation and the analysis of the gaps in the efficiency of the domestic
legal remedies concerning the realization and the protection of the
Right to freedom of expression and peaceful assembly.

Teams of THR representatives led the discussion forums, gath-
ering relevant data for preparation of the analysis which encom-
passes the regular legal remedies in the legislative on this topic,
the situation with the practical application of the same and con-
clusions from this research.

The analysis is of great significance especially in view of the
fact that it will provide a picture of the theoretical existence of
legal remedies in the aforementioned area and the realisation of
the same, especially when considering the Council of Europe
which in the recommendation Rec (2004)6 indicates to the need
the states to establish effective legal remedies in all fields of the
legal system. The right to effective legal remedy has been pro-
tected with Article 13 from the European Convention on Human
Rights whereby “any person whose rights and freedoms stipulated
[in the Convention] are violated shall have an effective legal rem-
edy before the national authorities, notwithstanding that the vio-
lation has been committed by persons acting in an official
capacity”. The overall assessment of the effectiveness of the do-
mestic legal remedies is an added value in the EU pre-accession
process, considering that in line with the Charter of Fundamental
Rights of the EU which was given a binding legal effect with the
Lisbon Treaty, any person whose rights and freedoms guaranteed



under the EU acquis are breached has the right to an effective legal
remedy before a competent court. Furthermore, it is necessary to
ensure that the domestic legal remedies are effective in practice
and the same can result in rulings based on the merits of the case
and appropriate compensations for every established violation, in
line with the Recommendation Rec (2004)6 of the Council of Eu-
rope.

Within the frameworks of the right to freedom of expression
and the right to peaceful assembly, the following rights were sub-
ject to analysis:

« freedom of thought

+ freedom of expression

« access to information

« freedom of media

« the right to peaceful protest and counter-protest

« the right to association (the analysis does not encompass the

association of trade unions or an assembly on political
grounds as well as strikes)

Picture-Round table: Civil-legal aspect-16.02.2011

IHR presented the following analysis and conclusions for the
purpose of realisation of this project.



Introduction
Subject and scope of the analysis

As anewly formed state the Republic of Macedonia laid out the
new core principles of its state policies in its Constitution endorsed
in 1991 by promotion of the principles of division of the powers
into legislative, executive and judiciary, pledging to respect the
rule of law, and obliging to respect the human rights and freedoms,
democracy and pluralism.

In the Republic of Macedonia as well as the other states that
have been founded on the principles of the rule of law and division
of powers, the judiciary is the main holder of the protective role in
the realisation of the individual rights and freedoms of the citizens.
The judiciary can serve this purpose and exercise its competences
only if it has been established and is guided by the principles of
constitutionality and legality, independence and objectivity both
from institutional and functional aspect i.e. in the procedures in-
stigated about concrete cases.

Besides the judiciary, in the Republic of Macedonia there are
other bodies that have the competency to act and prevent any in-
fringements, thus providing protection of the freedom of expression
and the right to peaceful protest. There are a plethora of instru-
ments that have been envisaged and are at disposal of the citizens
in order to exercise and protect these fundamental rights that are
the foundation of democracy and democratic progress.

Starting from these premises, an object of this analysis are the
legal remedies that exist in the domestic legal system regarding
the right to freedom of expression and peaceful protest. Here, the
main focus of this analytical report concerns the issue whether
and to what extent are the legal remedies for protection of the
right to freedom of expression and peaceful protest in RM effec-
tively applied in practice and whether they are in line with the in-
ternational standards for effective and efficient remedies.



More specifically, this analysis focuses on the issue whether
the conditions for existence of legal solutions for exercise of these
rights have been fulfilled and whether the procedures and the rul-
ings of the domestic courts and relevant bodies regarding these
fundamental rights contain the vital elements by which the effec-
tiveness of the legal remedy is determined and whether they are
in accordance with the principles and the standards created through
the jurisprudence of the European Court of Human Rights.

Besides the legislative, an important aspect of this analysis is
its practical implementation i.e. in which manner and to what ex-
tent are the right to freedom of expression and peaceful protest
(the freedom of thought, the freedom of expression, access to in-
formation, freedom of media, right to peaceful protest and counter-
protest, right to association, barring the political and trade union
associations and strike) effectively protected in practice. For this
purpose, an analysis has been conducted on the more important
cases in the legal practice of the regular courts, the Administrative
Court and the Constitutional Court of RM.

The analysis is divided into five parts. The first part encompasses
the analysis of legal instruments in RM from constitutional-legal
and administrative-judicial aspect, the second part refers to the
civil-legal aspect, the third part refers to the analysis of the legal
remedies in RM from criminal -legal aspect and administrative
and legal aspect. The fourth part includes an international analysis
that contains clear presentation of all international legal instru-
ments which refer to the freedom of thought and expression of the
same and the right to peaceful assembly. The jurisprudence of the
European Court of Human Rights, which is the most efficient mech-
anism for protection of the aforementioned rights.

The final, fifth part of the report contains the conclusions and
the recommendations that emanate from the analysis.

2. Legal framework for securing protection of the rights and
freedoms that are subject of this analysis

Article 16 Paragraph 1 in the Constitution of RM guarantees
the freedom of conviction, conscience, thought and public expres-
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sion of thoughts, while Paragraph 2 vouchsafes for the freedom of
speech, public address, public information and the establishment
of institutions for public information.

The freedom of thought is determined in the Constitution as
an absolute human right that is not subject to any restrictions. This
absolute lack of restrictions concerns the sphere of the thought
process which is not the same with the expression of the thought.
Except for the Constitutional guarantee of the freedom of thought
this right as such has not been regulated in the other legislative acts.
However, this is not to say that the rights that are linked to the free-
dom of thought have not been regulated by the Constitution of RM
and the laws. Apart from the constitutional guarantee, there are no
grounds on which it can be further regulated, not even by a law.

The freedom of speech and public address is a human right
that entitles any person to publicly state their opinions and views
not only with words, but with other means of expression such as
pictures, caricatures, mime etc. The freedom of speech and public
address entail certain degree of responsibility i.e. they are not un-
restricted rights. The formalities, conditions and restrictions that
stem from this responsibility are regulated by the state legal acts,
also considering the standards of a democratic society.

Public information and establishment of institutions for
public information guarantees the right to publication of tempo-
rary and permanent newspapers and other printed or in other way
visibly expressed thoughts, attitudes and stances. In the contem-
porary world of developed means of communication, such as the
television and radio, this form of freedom entitles one to use these
instruments for broadcasting of opinions, stances and attitudes
by using words, pictures and other means of expressing the same.
In this regard, several rights are guaranteed under the Constitution,
such as: free access to information, freedom of reception and trans-
mission of information (Article 16 Paragraph 3); the right to reply
via the mass media (Article 16 Paragraph 4); the right to a correction
in the mass media (Article 16 Paragraph 5); the right to protect a
source of information in the mass media (Article 16 Paragraph 6)
and censorship is prohibited (Article 16 Paragraph 7).

Article 20 Paragraph 1 of the Constitution of RM guarantees to
the citizens the freedom of association in order to exercise and
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protect their political, economic, social, cultural and other rights
and convictions. Paragraph 2 of the aforementioned Article entitles
the citizens to freely establish associations of citizens and political
parties and to become their members on their own accord.

However, this right is limited to the extent that the programmes
and activities of political parties and other associations of citizens
may not be directed at violent destruction of the constitutional
order of the Republic, or at encouragement or incitement to mili-
tary aggression or ethnic, racial or religious hatred or intolerance.
Also the Constitution clearly bans the establishment of military
or paramilitary associations which do not belong to the Armed
Forces of the Republic of Macedonia.

Article 21 of the Constitution of RM guarantees to the citizens
the right to peaceful assembly and expression of public protest
without prior announcement or a special license.

The application of these rights can only be restricted during
states of war or emergency. Article 54 Paragraph 3 of the Consti-
tution guarantees to the citizens that the restriction of freedoms
and rights cannot be used to discriminate on grounds of sex, race,
colour of skin, language, religion, national or social origin, property
or social status.

All the aforementioned rights that have been guaranteed under
the Constitution as basic and inalienable rights of citizens have
been also regulated by numerous laws. (The Law on public peace
and order, Law on public assemblies, Law on associations and foun-
dations, Criminal Code, Law on free access to information of public
character, Labour law etc.) The procedural guarantees for the ex-
ercise and the protection of these freedoms and rights has been
secured via the Litigation law, the Law on criminal procedure and
the Law on Administrative Lawsuits.

The Constitution as well as the laws that encompass these
rights set broadly the aspects for their protection. Thus, Article
50 offers the opportunity for any citizen to rely on the protection
of freedoms and rights stipulated in the Constitution before the
regular courts, as well as before the Constitutional Court of Mace-
donia. This implies that the protection of the freedoms and the
rights of citizens is within the jurisdiction of the judicial institutions
in the state, while the procedures are based upon the principles of
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urgency and priority. The protection before the courts of the sate
refers to protection from criminal-legal, administrative-legal and
civil-legal aspect. The initiative for protection begins by the filing
of an appropriate act by an individual-natural or legal entity to a
competent state body.

The adopted decision regarding the initial act can be appealed
except in cases when the procedure is conducted in the Constitu-
tional Court of RM.

The appeal as a basic, regular legal remedy in the legal system
of the state has procedural-legal and material-legal effect with
two qualifications:

- suspension effect-which implies postponement of the possi-
bility for enforcement of the first-instance judicial or administrative
decision, until the adoption of a ruling on the appeal, a decision on
which the future actions in terms of the disputed act depend-
whether it will remain in force and be valid or whether it will be
suspended i.e. cancelled whereby it will stop having legal validity.

- devolution effect-which implies that the a ruling on the appeal
will be reached by another organ which in all cases is the immedi-
ately higher instance body or another body i.e. not the body that
made the first instance ruling, which is the rule of the thumb.

From material-legal aspect the appeal sets the principle of dual
reaching of rulings, which provides an opportunity and guarantee
to provide legitimacy/legality in the process of appeals and pro-
tection of human rights and freedoms via the assessment on
whether the disputed ruling is regular and lawful and to secure le-
gality in the contesting and the protection of human rights and
freedoms.

Besides the appeal, the aforementioned procedural laws envis-
age other legal remedies for protection of the rights and freedoms.
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ANALYSIS
OF
THE RIGHT OR EFFECTIVE REMEDY REGARDING
THE RIGHT TO FREEDOM OF EXPRESSION AND
THE RIGHT TO PEACEFUL PROTEST

Constitutional-legal and administrative-legal aspect

1. The effectiveness of the legal remedies in the constitu-
tional-judiciary procedure: Constitutional-legal basis, frame-
work and practice of the “constitutional lawsuit” to the Con-
stitutional Court for the protection of the freedom of thought
and expression

One of the fundamental competences of the Constitutional Court
is the protection of human rights and freedoms which is explicitly put
by the Constitution in its jurisdiction. Thus, in accordance to Article
110, line 3 from the Constitution of Republic of Macedonia, the Consti-
tutional Court protects the human rights and freedoms regarding the
freedom of conviction, conscience, thought and public expression of
thought, political association and activity as well as to the prohibition
of discrimination of citizen on the ground of gender, race, religious,
national, social and political affiliation. It can be immediately concluded
that this protection encompasses the freedom of thought and free ex-
pression of thought, and not association as such but only political as-
sociation which is not the subject of this analysis.

Every citizen who considers that their rights defined in Article
110 line 3 from the Constitution of Republic of Macedonia have been
violated with an individual act or activity, can ask protection from
the Constitutional Court in a period of two months as of the day of
delivery of a final or effective singular act, that is from the day of
discovering of the undertaken activity with which the violation has
been carried out, but no later than 5 years as of the day the activity
had been undertaken.! The person demanding such protection has
to state the reasons due to which protection is being demanded,
mmk of Rules of the Constitutional Court of Republic of Macedonia, Official Gazette 70/1992
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the acts and activities with which these have been violated, the
facts and evidences on which the request is based as well as other
information necessary for the deciding of the Constitutional Court.

In accordance with the Book of Rules of the Constitutional Court,
for the protection of freedoms and rights, the Constitutional Court
rules, by rule, based on a public debate, at which the parties in the
procedure and the Ombudsperson are invited, and if necessary other
persons, bodies or organisations can be invited. If some of the par-
ticipants in the public debate are not present, and have been dutifully
invited, the public debate can take place regardless of their absence.
With the decision on the protection of the freedoms and rights of
the Constitutional Court it will be confirmed whether a violation
exists and depending on that the Court will annul the individual
act, it will prohibit the activity which entails the act of violation or
it will rule out the request. During the procedure the Constitutional
Court can reach a decision for stopping the execution of the indi-
vidual act or activity until reaching final decision.?

A very important and current issue in the Republic of Macedonia
today is the effectiveness of this legal remedy. The practice has shown
that the number of cases presented before the Constitutional Court
in relation to the violation of these rights is very low. In the course of
2010 there were nine cases i.e. requests for the protection of freedoms
and rights based on Article 110 line 3 from the Constitution of Republic
of Macedonia for which procedures were launched before the Consti-
tutional Court, of which 6 have been resolved. What is important is
that precisely in 2010 the Court reached the first ruling with which it
ascertains the violation of the freedoms and rights. This is the ruling
regarding the case U. No.84/2009 of 10 February 2010 where the court
ascertained that there had been a violation of the right of political
activity of the person Xhavid Rushani from the village Zajas. In the
other five cases the Court adopted a ruling for rejection of the requests:
because of incompetence (in two cases U.No. 4/2010 and 16/2010), be-
cause of untimeliness (in two cases UNo. 106/2010 and 216/2010),
whereas in one case the request was rejected due to lack of procedural
suppositions for adopting a ruling (U. No. 118/2010). In the overall

2 Article 56-57, Book of Rules of the Constitutional Court of Republic of Macedonia, Official
Gazette 70/1992

3 Report on the work of the Constitutional Court of Republic of Macedonia from January, 1,
2010 to December, 31, 2010;
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practice of the Constitutional Court, so far, a sole violation regarding
the freedom of thought and public expression of thought has not
been ascertained. After concluding that there are such a low num-
ber of cases presented to these courts it turns out that everything
in the country is in order and that there is no violation of rights,
although, the situation is quite different on field. The reason for
the low number of procedures by natural and legal entities before
these courts regarding the protection of the aforementioned free-
doms and rights can be found with an in-depth multidimensional
analysis (the inefficiency of the legal remedies, lack of trust in the
judiciary institutions etc.).
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2. The effectiveness of legal remedies in the administrative-
judiciary procedure regarding the right to free access to in-
formation, media freedom, the right to assembly and peaceful
protest

2.1. The right to free access to public information

The Law on free access to public information, as of February
2006 and January 2010, regulates the conditions, manner and pro-
cedures are defined for realisation-embodiment of the right to free
access to public information, whereby a precise definition of its
lasting aims is given, as following:

1. to provide publicity and openness in the work of the holders
of information (the bodies of the state government and other in-
stitutions and organisations and legal and natural entities that
execute public offices;

2. to enable natural and legal entities to exercise the right to
free access to public information, without having to explain why
they are filing the request for access to information as this is their
inherent right;

3. to define the responsibility of the holders of information
which have to provide information to the public about their
work (to define and maintain a list of information at their disposal
and the manner of informing the public: reports, announcements,
web pages etc.)

From aspect of the effects of the legal remedies in the realisation
of this right it is important to emphasise that the Law strictly defines
which bodies and institutions are included as “holders of informa-
tion”, what “public information” is, who can be “an applicant” etc,(Ar-
ticle 9). Furthermore, for which information, labelled as classified
and other, the request for access will be rejected, by a compulsory
completion of an “injury test” whereby it should be determined which
interest is overruling: the protected interest or the public interest
defined by the law on publishing the information (Article 6).

The procedure for the fulfilment of this right begins with filing
arequest (oral, written or electronic entry) on a form in which the
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name of the holder of information is stated, the name and surname
of the claimant, the information that the claimant requires and
the type (insight, transcript, photocopy, electronic record). The
holder of information is bound to reply immediately after receiving
the request, but no later than 30 days, that is 40 days as of the day
of receiving of the request, if the required information is more com-
plex. If the answer is positive the holder complies minutes and if
the request is partially or fully rejected, the holder should reach a
decision with an explanation for the reasons why the request was
rejected (Article 20 and 21).

Upon receiving the decision, the applicant has the right to sub-
mit an appeal to the Commission for protection of the right of free
access to public information within 15 days. As a legal remedy the
appeal can be submitted on three grounds:

a) because of the so called “silent administration” if the holder
of information does not provide the applicant with access to the in-
formation in a period of 30 that is 40 days and if the holder of infor-
mation does not reach and does not deliver a decision to the applicant
for partial or full rejection of the request, whereby it is assumed that
the request has been rejected and an appeal can be submitted.

b) when the applicant considers that the information (Article
20 Paragraph 4) which they have received is not the one they have
requested, and submits another request upon which the holder of
information will reply within 10 days as of the day of receiving the
repeated request, whereby the applicant can submit an appeal to
the Commission (Article 24 Paragraph 445).

c)if the holder of information has rejected fully or partially the
request because they deem it concerns classified information as
stipulated in Article 6 Paragraph 1, and has conducted an “injury
test”, the applicant can submit an appeal to the Commission stating
that the requested information is not unavailable according to law.

The Commission is obliged to reach a decision upon the appeal
in a period of 15 days, and if it does not reach a decision upon the
appeal, nor it reaches a decision upon the appeal 7 days after the
repeated request, the applicant can launch a lawsuit-administrative
procedure (Article 28).

According to the data from a report from the Commission for
the protection of the right of free access to public information for
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2009, there were 340 appeals (in comparison with 2008 when there
were 670 appeals) for withholding access to information. Of these,
167 were submitted by natural entities, and 173 by Citizen associa-
tions and Foundations (58 by the Macedonian association of young
lawyers and 57 by the Youth Educational Forum), where in 99 cases
the appeal was acknowledged, in 40 cases the appeal was rejected,
in 12 cases the appeal was discarded, in 151 cases the procedure was
terminated because the applicant received the requested informa-
tion in the meanwhile etc. Nevertheless, 168 appeals were submitted
against state institutions, 16 against judiciary authorities, 47 against
municipalities, 75 against educational institutions etc.

In 2009, 25 lawsuits against decisions of the Commission were
submitted to the Administrative Court, of which 11 lawsuits were
filed by applicants for free access to information because the Com-
mission either rejected or discarded the appeal and 12 lawsuits
were filed from holders of information because the Commission
had acknowledged the appeal, obliging them to provide the re-
quested information. In 2009 the Administrative Court decide upon
3 lawsuits only, submitted by a holder of information and in all
cases the Court reached a ruling for rejection of the lawsuit.

2.2. Freedom of media and the right to public information

The freedom of public information and free establishment of
institutions for public information, free access to information, free-
dom of accepting and imparting of information are the basis of
the so called freedom of media, which is the basic presumption for
the freedom of thought and public expression of thought in the
contemporary society. The freedom of media that is the conditions
and the manner of conducting this activity of public interest is
regulated by the Law on broadcasting activity and the Law on the
basis of the system for public information.

According to the Law on broadcasting activity as of 2005, con-
ducting broadcasting activity (broadcasting and transmission of
radio and television programmes) is based on a license issued by
the Broadcasting Council, on the grounds of public competition,
where the dissatisfied participants have the right to a lawsuit filed
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to the competent court (Administrative Court), in a period of 15
days as of the day of receiving the notification (Article 54). The
Broadcasting Council can under certain conditions revoke the li-
cense and a lawsuit to the competent court is allowed against such
decision in a period of 15 days as of the day of the receiving of the
decision, the court procedure is urgent and the lawsuit does not
postpone the execution of the decision (Article 65). Also a lawsuit
is allowed to the competent court against the decision with which
the request for renewal of the license is rejected (Article 67). This
law regulates the obligation of the state and other institutions
performing public office to provide access to information for the
issues from their range of work for media release. Concurrently,
this law also guarantees the secrecy of the source of information
used in the programmes of the broadcasters (Article 162). The law
also envisages penalties for violation of certain provisions of this
law whereby a fine must be paid for broadcasting contents that
are directed towards violent destruction of the constitutional order,
programs containing excessive violence, initiating and calling to
war aggression or inciting of national, religious or race hatred and
animosity (Article 166, points 10,11,12,13).

Pursuant to the Law on the basis of the system for public infor-
mation of 1990 the freedom of informing the public is broadly de-
fined: all natural and legal entities have the right under equal con-
ditions to participate in informing the public (Article 1); the bodies
are obliged to make available (under equal conditions ) to the serv-
ices of public information the information which is at their disposal,
except the one that is confidential according to law (Article 2); ve-
hicles for public information are the mass media including the
print and the broadcasting services (Article 3), the editor in-chief
is responsible for the program orientation of the public media
which cannot be directed towards violent change of the constitu-
tional order, threats against the territorial integrity and independ-
ence of the country, breach of the constitutionally guaranteed hu-
man and citizen freedoms and rights and inciting national, race
and religious hatred and animosity, whereby any violation is fined
(Article 17 and 22.)

This law is practically derogated in general with the adoption of the
Law on free access to information and the Law on broadcasting activity.
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2.3. The Right to Association

The right to free association of citizens is guaranteed by the
Constitution by defining its:

1) Aims - exercise and protection of their political, economic,
social, cultural and other rights and convictions;

2) Forms - establishment of citizen associations and political par-
ties on the principle of freely joining them or resigning from them;
3) Restricting the right of free association aimed against:

- violent destruction of the constitutional order of the state;

« encouragement or incitement of military aggression;

« incitement of national, racist or religious hatred or intolerance;

4) prohibition - of the establishment of military or paramilitary
associations that are not part of the armed forces of Republic of
Macedonia (Article 20 from the Constitution).

Based on this constitutional grounds and framework the Law
on associations and foundations and the Law on political parties
regulate and differentiate the conditions and the procedure for the
establishment and work of associations and political parties.

The Law on associations and foundations (as of 2010) regulates
the forms for realisation of this right: associations, foundations,
unions and organisational forms of foreign organisations from now
on referred to as associations; (the prohibition was broadened to
also be valid for establishment of associations if their program
and activity is directed (with the exception of by Constitution pro-
tected aims) towards:

« undertaking terrorism associated activities

- undertaking activities that are against the Constitution or the
law and which violate the freedoms and rights of others (Article 4).

Of utmost importance are the basic provisions (as defined by
Law), on the work and activity of the associations and foundations:
independence, publicity and transparency, non-profitability, extra-
party activity; initiative in the public life (Article 10-14).

The conditions for establishing associations are liberal on the
condition that among else they have to be listed in (by law defined)
registries, for which a founding act, statute and activity program
are necessary, wherefore the registry is obliged to adopt a decision
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for registration of an association in a period of 5 days as of the day
of submitting the application, whereby the organization becomes
a legal entity (Article 42-43).

In case the application for registering in the appropriate registry
isrejected, the organisation has the right to appeal to the Commission
of appeals as defined by the Law on one-stop-shop system and the
Law on running the Trade registry and registry of other legal entities
(Article 45). This Law regulates in detail the registering procedure in
the appropriate register, the acting of the Central Registry upon the
appeal (Article 46 and 47) the manner of work and the deciding of
the Commission for appeals at the Central Registry, comprised of 3
members appointed by the Government of RM (Article 48-55) and
the judiciary protection i.e. the application of LGAP if certain issues
have not been regulated by this law with the right to start an admin-
istrative procedure against the final decision (Article 56).

The Law on associations and foundations foresees prohibition
of work of the association if in practice it acts or undertakes ac-
tivities that are contrary to the constitution and the law as defined
in Article 4 and 65. Any person can submit an initiative for prohi-
bition of work of an association to the competent Public Prosecutor,
who, provided that they decide that there are reasons for the pro-
hibition, submit a proposition to the competent basic court, against
which decision on prohibition an appeal can be submitted to the
Appellate Court in a period of 15 days as of the day of receiving of
the decision. The prohibition procedure is urgent. The Law foresees
special procedure for establishment of associations of public in-
terest, that is done by the Government of RM upon a proposal by
a special Commission, and upon request of separate association
for obtaining such a status. Against the Government’s decision
that has to be delivered in a period of 30 days, an administrative
procedure can be undertaken upon which the Administrative Court
is obliged to reach a decision in a period of 30 days (Article 79-83).

2.4. The right to public protest

The Law on public assembly as of 2007 regulates the following:
1) the manner of exercising the civil right to “public assembly
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for peaceful expression of thought and public protest” and

2) the cases when the holding of public protest is interrupted.
The basic point of the Law is that the right of citizens to peaceful
gathering can be exercised in a manner in which “[they] will peace-
fully express public protest”. At the same time, the Law stipulates:
what is considered to be a public gathering, which gatherings are
not considered as public gatherings (Article 2), which venues are
not suitable for public gathering for peaceful expression of thought
or protest (Article 2-a), that the organiser of the public gathering
can (but is not obliged) to inform the competent body (Mol), the
organization and the measures that have been undertaken for the
same (Article 3), the obligation of the organizer to secure the holding
of the public gathering (organising security service in order to pro-
tect the citizens’ rights, normal traffic flow, supply of medications,
food, petrol and similar urgent needs, as well as respecting the ob-
ligations of international agreements), the possibility Mol to re-
quest that the organizer to abort the holding of the public gathering
if the lives, health, security and personal well-being of the people
and property is endangered, and to immediately inform Mol if this
is the case (Article 4), the prohibition to carry arms and dangerous
instruments, alcoholic beverages and narcotic drugs by the people
attending the public gathering (Article 5) and the cases (Article 6)
when Mol interrupts the public gathering (due to endangering of
life, personal well-being, property etc.) as well as the infringements
and the amount of the fine that will be imposed upon the organizer
(natural or legal entity) on the part of the court for the violation of
the provisions of this law.
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ANALYSIS
OF
THE RIGHT OR EFFECTIVE LEGAL REMEDY REGARDING
THE RIGHT TO FREEDOM OF EXPRESSION AND
THE RIGHT TO PEACEFUL PROTEST

Civil-legal aspect

1. The Effectivness of Legal Remedies in RM with Special
Emphasis on the Right to Thought, Public Expression of
Thought and Free Access to Information

1.1. Introduction

The right to freedom of thought and public expression as well
as the right to free access to information are fundamental human
rights which are a basis for development of the democratic profile
of a civil society.

The freedom of thought is inalienable right of every person
without any restrictions on any grounds of human existence on
the level of conscious human beings or restrictions emanating
from the form of government of the country.

The international aspects of the protection of the right to own
thought as expressed in the international documents and standards
are a guarantee for the existence and the essence of this human
right which has been adopted and regulated in the domestic legal
system.

The right to personal thought is realised in the moment of ex-
pressing and using one’s free thought i.e. in the realisation of one’s
own thought by public and clear articulation of one’s stance or at-
titude about certain events in the society. The right to public ex-
pression of thoughts bars chaotic or violent approach in stating
one’s stances about certain events or decisions both on behalf of
the persons who present their stance or the state authorities. The
realisation of this right represents an opportunity that is secured
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by the state so that its citizens can express their own opinion in a
concrete moment of the social developments via assemblies, public
rallies or peaceful protests i.e. counter-protest aimed at strength-
ening the democracy in an organised society.

The right to thought and the expression of the same is closely
linked to the right to freedom of information. This right encom-
passes the right to receive and store information as well as the
right of the public to demand information particularly for issues
that are of public interest. The right to be informed is the foundation
for building of one’s attitude or thought about the information
which in turn prompts the need one’s own thoughts to be expressed
or shared with others.

The free exchange of information not only strengthens the as-
surance of people when it comes to their safety, but it also con-
tributes to fortifying the feeling of the citizens for greater and
more consistent democracy in the society in which people live and
work.

These rights are guaranteed in the domestic legal system and
first and foremost by the Constitution of RM in Articles 16,20 and
21. Both the Constitution as well as the laws that pertain to these
rights provide for their protection. Every citizen which has suffered
aviolation of one of the aforementioned human rights can depend-
ing on the infringement and the interest for protection launch an
appropriate procedure before the competent regular court in line
with the provisions of the Law on criminal procedure, the Law on
general administrative procedure or the Litigation law.

1.2. Civil-legal aspect of protection

From civil-legal aspect the issue of efficient protection of these
rights in the domestic legal system should be considered in two
directions:

« the first aspect is of procedural-legal character and

- the second aspect is of material -legal character

1. Considering that no civil-legal protection is concretely envis-
aged in any of the laws that treat the issue of realisation of the
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rights, basic issue is which court procedure will enable such pro-
tection.

Namely, in line with Article 1from the Law on modification and
amendment of the Litigation law rules have been established on
the basis of which the court presides and decides in disputes con-
cerning the fundamental rights and obligations of citizens, the
personal and family relations of citizens, including the work, trade,
property and other civil-legal disputes, unless it is regulated by
law that the court will be deciding according to some other proce-
dure. This legal provision provides opportunity the civil-legal pro-
tection of the aforementioned rights to be administered by filing
a lawsuit before the civil court competent for deciding in cases
in the field of property and other civil legal relations of the natural
and legal entities.

2. Since the laws that regulate this matter do not contain ma-
terial-legal provisions that would concretely point to the nature
of the civil legal protection of these rights, the issue of material
legal aspect is imposed.

The right to thought and the expression of the same through
permitted mechanisms of expression as well as the right to free
access to information of public character is guaranteed by the
highest document of the state in the Basic Human Rights section
under the heading-civil rights. As these rights are of specific nature
which is closely linked with the personal stance and the interest
of the subjects for the societal affairs, a question arises about the
personal nature of these rights from aspect of the Contractual law.
In the Law on modification and amendment of LGAP, Article 9 reg-
ulates the protection of personal rights in addition to regulating
the property laws. Namely, according to the stipulated provision,
every natural and legal entity is entitled to protection of its per-
sonal rights in line with the law. Although the right to thought
and the expression of thought as well as the right to free access to
information are not listed as personal rights in Paragraph 2 of the
stipulated provision, it is my personal opinion that these rights
are inherently personal as they protect the interest of the citizens
as persons in the respective community especially considering the
fact that the legal framework of the personal rights does not only
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encompass the listed rights, but it leaves room for including other
personal rights in the foreseen legal protection. The inclusion of
these rights in the group of personal rights secures their material
legal protection especially considering the amendment of Article
142 of Contractual law where approximation and supplementation
of the term ‘damages’ is done, amending it to contain under material
damages the damages resulting from breech of personal laws be-
sides the common damage, also lost benefit. Such interpretation
of these rights allows filing a lawsuit before the civil court for com-
pensation of damages stemming from violation of these rights.

1.3. Grounds for liability

Considering the general provision of Article 9 of Contractual
law for prohibition of causing damages which stipulates that every-
one must restrain from actions that could damage another person,
a general principle for liability is reinforced in Article 141 of the
Law on modification and amendment of Contractual law pertaining
that the one who is found guilty of causing damages to another
person is obliged to compensate for the same. However, in case of
violation of the basic human rights, it is a matter of a special type
of liability of the state which is a guarantor of these rights to the
citizens, and thus is to be held liable. Thus, it can be the sued party
in a possible dispute for a certain protection that from civil-legal
aspect would be demanded by the citizen before the competent
court when their rights have been infringed by the state bodies’
failure to fulfil their legal obligations. Besides this type of liability
which is so called objective liability, there is also subjective lia-
bility which concerns breach of these rights by other legal subjects
which can be natural or legal entities that in concrete case have
violated these rights with the consequence of causing damages to
the natural or legal entity whose rights have been breached.

The aforementioned types of liability actually determine the
passive legitimate party or the defendant in the dispute which
has the legal obligation to compensate for the damages to the
plaintiff which is the patient or the active legitimate party which
submits the lawsuit in a concrete case.
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1.4. Types of damages

The infringement of the personal rights could cause both ma-
terial and non-material damage depending on the concrete case
and the violation which encompasses the interest of the party at
fault. The compensation of material damages has been provided
for by Article 174 of CL and is done via re-establishment of the for-
mer state before the damages occurred or by compensation with
payment of a sum of money if the re-instatement of the previous
situation does not compensate fully for the caused loss or damages.
The compensation of the non-material damage can be both material
and non-material in the sense cited in Article 187 of the Law on
modification and amendment of CL, in accordance to the manner
stipulated in provisions 188 and 189 of the cited law regardless of
the compensation of the material damages.

Namely, the provision in Article 188 of the Amendments to CL
regulates the non-material compensation of the non-material dam-
ages in cases of violation of the personal rights of the claimant
when they ask for publication of the ruling which establishes the
infringement on expense of the plaintiff or something else which
can help fulfil the aim that is reached with just satisfaction. The
provision of Article 189 of the Amendments to CL regulates the
material compensation to non-material damages in cases where
personal rights have been violated and just satisfaction is ruled re-
gardless of the compensation of material damages or the absence
of the same. In line with Paragraph 2 of the aforementioned provi-
sion in order just satisfaction to be ruled, certain intensity and du-
ration of the violation is required which causes consequences such
as physical and psychological injury and fear. In the course of this
procedure, one must have in mind the purpose for which this com-
pensation is awarded, which cannot be in contravention to certain
aspirations that are contrary to its nature and societal goal.

1.5. Regular legal remedy-appeal

The legal system in Macedonia contains the core values of a

86 -



contemporary and democratic society such as the rule of law, guar-
antees of the basic human rights and freedoms and their judicial
protection as well as legal remedies which serve for protection of
the guaranteed rights. Thus, the Constitution guarantees the right
to protection of the rights before the courts and the right to appeal
against the first-instance court rulings. The right to appeal has
been also envisaged in the Litigation Law as a regular legal remedy
against first-instance court rulings. Article 337 Paragraph 1 of Lit-
igation law pertains to the right of the litigants to submit an appeal
to the ruling within 15 days of the transmittal of a certified copy
of the ruling, unless by law another deadline has been set. The
competent second-instance Appellate Court decides on the appeal
of the discontent litigant either on a council meeting, session or
debate where it can discard the appeal as untimely, incomplete or
unauthorised, reject the appeal as unfounded, thus confirming the
first-instance court ruling or it can abolish the ruling remanding
the case to the first-instance court for retrial. It can also annul the
first-instance ruling and reject the complaint or change the first-
instance ruling (Article 355 Paragraph 1 of LL).

1.6. Provisional legal remedies

Besides the regular legal remedies the LL encompasses provi-
sional legal remedies under certain lawful conditions, such as the
right to revision (Article 372 of LL) and retrial (Article 392 of LL)
which can be used in procedures initiated before the regular civil
courts in order to secure civil-legal protection of the aforemen-
tioned rights.

The revision is submitted to the court that has adopted the first-
instance ruling and the same is decided on by the Supreme Court
of RM in line with Article 373 of LL.

The proposal for retrial is always submitted to the court that
adopted the first-instance ruling (Article 395 Paragraph 1 of LL).
After the debate on the proposal, the individual judge i.e. the Pres-
ident of the firs- instance court council adopts a decision on the
proposal except in cases where the reason for retrial concerns the
procedure before higher instance court (Article 398 Paragraph 1).
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From aspect of the effectiveness of legal remedies foreseen for
protection of human rights of great importance is the provisional
legal remedy stipulated in Article 400 of LL as retrial in view of
final ruling of the European Court of Human Rights in Stras-
bourg. Namely, when ECHR establishes a violation of any human
right or the basic freedoms stipulated in the European Convention
on Human Rights and Freedoms and the Additional Protocols of
the Convention, which have been ratified by RM, the party is enti-
tled within 30 days of the adoption of the final ruling in ECHR to
file a request to the first-instance court of RM that presided over
the case and reached the ruling which infringed upon any of the
basic human rights and freedoms, to change the ruling that violated
the same right. In Paragraph 3 of the aforementioned provision of
LL which pertains to retrial, the courts are obliged to respect the
legal stances conveyed in the final ruling of ECHR which has es-
tablished breach of the basic human rights and freedoms.
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2. Effectiveness of legal remedies in the Republic of Mace-
donia with special emphasis on the right to peaceful protest
and assembly

2.1. Right to peaceful protest

The right to peaceful protest is one of the basic human rights
which enables the subjects to express their opinion about their
agreement with certain activities undertaken by the state and the
institutions in the same. The peaceful protest is especially impor-
tant when there is threat that the silence could be understood as
tacit approval in the existing situation.

Besides being guaranteed with Article 21 of the Constitution,
the right to public assembly is regulated with separate Law on
public assemblies. A public assembly can be defined as gathering
of more than 20 citizens on an open or closed area aimed at reali-
sation of various interests. The space for the gathering should be
suited to the purpose and the restrictions encompass the places
where the peace and quiet of sick people, children could be threat-
ened as well as the road traffic.

Although the law does not foresee an option of organising
counter-protests, in practice parallel rallies can take place where
the participants express their disagreement or objection to the
stances and views expressed at the peaceful protest.

Lately, the organisation of peaceful protests for various reasons
becomes common practice. For example, peaceful protests are or-
ganised for failure to purchase tobacco, grapes, cow’s milk, apples
and other agricultural products. Also protests are staged by the
bankruptcy employees, the soldiers with temporary agreements,
nursery teachers, hunters, graduated criminologists, technical
staff employed in nurseries and so on. Public protests were organ-
ised also because of the construction of ‘Skopje 2014’ project or
the sacral object at Kale Fortress. Concurrently with these public
protests, counter-protests were organised by other groups which
led to clashes, injuries of some of the participants and material
damages.
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By organising protests and counter-protests, the civil-legal pro-
tection of this right comes to the foreground.

The organisers of protests and counter-protests are obliged to
undertake certain measures in order these protests to be held without
obstacles and that is employment of security services. The organiser
can ask the MOI to undertake the necessary measures to secure and
maintain the order at the public protest and even to stop the public
protest in case when the safety of people and property is under threat.

Also in cases when the organiser has not requested the order
at the public assembly to be kept, the state bodies are obliged to
employ appropriate preventive measures in order to prevent the
interruption of the peaceful rally by organised counter-protest.

Ifin the course of the peaceful protest and counter-protest damages
are caused to property or the personal rights to life, physical and men-
tal health, honour, reputation, dignity, personal name, the privacy of
the personal and family life, the business secrets or freedom of en-
trepreneurship, a civil-legal obligation is created for compensation.

Within the rights and obligations for compensation of the
caused damages the issue of active legitimisation for compen-
sation to the damaged party which can be either natural or legal
entity is raised, as well as the passive legitimisation by the dam-
aging party which can also be a natural or legal entity. In other
words, the obligation of the damaging party to compensate to the
damaged party is pinpointed. The organiser of the public rally is
also under obligation to make up for any possible damage if they
have failed to employ the necessary measures about the organi-
sation and the keeping of the order at the public assembly, the pre-
vention of carrying weapons, the attendance of potential trouble-
makers etc. (Article 7 of Law on public assemblies). In this sense,
the state can also be held liable for compensation of damages if
the competent state organs have not carried out the necessary
measures for prevention of possible damages.

2.2. Right to Assembly

The right to assembly is one of the basic human rights and it is
exercised when activities are carried out for gathering aimed at
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realisation of common goals and interests.

The civil associations and foundations as well as NGOs are
formed on the basis of free assembly of the citizens with view of
realisation of certain rights, interests and activities foreseen in
their statute.

All civil associations and foundations have the status of legal
entity which entitles them to undertake rights and obligations in
the legal turnover, but unlike other legal entities they cannot work
for profit. If these legal entities make profit in the course of their
work, it must be used for realisation of the goals and the activities
established in their statute. It is forbidden by law the profit to be
divided among the founders, members, members of the bodies, di-
rectors’ employees or any person that is related to them.

The organisations obtain the status of legal entity by their reg-
istration in the Central Registry of RM. What sets apart these or-
ganisations from the others is that as legal entities these associ-
ations cannot be transformed in other types of legal entities.

The conditions for registration and functioning of the associa-
tions of citizens and foundations have been stipulated in detail in
the Law on citizen associations and foundations.

An association can be formed either by natural or legal entities,
where the minimum number is five (5) founders of whom it is compul-
sory that three be residents or have an address on the territory of RM.

A foundation is a legal entity and it is formed in order that prop-
erty or assets can be acquired or managed in line with the law.

Unlike the citizens’ associations, the foundations are legal en-
tities that do not entail members, but only have users (destinators).
The foundation is a property mass that has become an independent
legal entity.

The founders of the foundation can be one or more natural and
legal entities.

The registered in line with law associations, foundations, al-
liances as well as any form of foreign organisations and associa-
tions, are allowed to join in alliances and other forms of organisa-
tion. They do not lose the status of legal entity by their merging.

The merging can be done by two or more associations which
join into alliance or other form, and they acquire legal entity with
the process of registration.
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The responsibility about the obligations and the compensation
for possible damages related to the right to assembly stems from
the legal obligations of the organisations and their guarantee to
be held liable with their entire property and means. This right can
also be considered from aspect of the obligations of the state to
enable realisation of this right and the eventual breach of the same
by not providing an opportunity that this right be realised.

If considered from civil-legal aspect the right to public assembly
and association, can be protected by filing an appropriate lawsuit
before the competent civil court, provided that these rights have
been violated or some kind of damage has been caused by the sole
breach of the rights.

There is also higher form of protection of these rights and that
is filing of regular legal remedy-an appeal or provisional legal
remedies: revision, retrial and retrial due to final ruling of ECHR.
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ANALYSIS
OF
THE RIGHT TO EFFECTIVE LEGAL REMEDY REGARDING
THE RIGHT TO FREEDOM OF EXPRESSION AND
THE RIGHT TO PEACEFUL PROTEST

Criminal-legal aspect

1. The Right to Effective Legal Remedy Regarding the Right
to Freedom of Expression and the Right to Peaceful Assembly
from Criminal Legal Aspect

The basic human freedoms and rights have been elevated to
rank-constitutional Articles.

The Criminal Code in several of its chapters contains criminal
offences that concern the fundamental human rights and freedoms
(crimes against humanity and international law, crimes against
life and body, against work relations, elections, honour and repu-
tation etc.)

In this part of the analysis we will focus on the criminal-legal
protection against offences where the right to freedom, speech,
peaceful assembly and association have been infringed upon.

Chapter 15 of the Criminal Code-Crimes against the Rights and
Freedoms of Humans and Citizens, encompasses all crimes that in any
manner violate the freedoms and rights of every human and citizen.

Depending on the subject that is being protected, in this chapter
we can distinguish four sub-groups of crimes:

« Crimes against the equality of freedoms and rights;
« Crimes against freedoms;

+ Crimes against personal rights and

« Crimes against other rights.

An object of our interest are the crimes in the sub-group that
encompasses the crimes against other rights, including here the
crime which expresses disagreement with works of the institutions
‘Hindering or preventing a public gathering’ in Article 155 of CC.
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Chapter 18 of the Criminal Code- Crimes against Honour and
Reputation, encompasses all crimes that violate the honour, rep-
utation and dignity of citizens.

This chapter also contains offences such as ‘defamation’ in Ar-
ticle 172, insult’ in Article 173, ‘expressing personal or family cir-
cumstances’ in Article 174 and ‘slight with reproach about a crime’
in Article 175 of CC as well as offences when reputation and dignity
of other people is violated and offences that include only tarnishing
of reputation. Here can be included crimes such as ‘offending the
reputation of RM’ in Article 178, ridiculing the Macedonian people
and the ethnicities’ in Article 179, ‘offending the reputation of the
court’ in Article 180, ‘offending the reputation of a foreign state’ in
Article 181 and ‘offending the reputation of an international or-
ganisation’ in Article 182 in CC.

Article 184 of this chapter regulates the right to prosecution
when the honour and reputation of citizens have been encroached
upon. Paragraph 1 of this Article stipulates that ‘the prosecution
for crimes from Articles 172 to175 is undertaken upon private law-
suit’, while Paragraph 2 of the same Article reads ‘if the crimes in
Articles 172,173 and 174 are committed against a deceased person,
a prosecution action will be launched upon private lawsuit from
the marital partner, children, parents, siblings, custodian, adopted
person, guardian or other person with whom the deceased person
had lived together in the same household’

Article 185 of the same chapter regulates the publication of a
court ruling when someone is sentenced for an offence committed
through the public media, so the court can in this case and upon
request of the complainant decide that the court sentence or an
excerpt from the same be published for the account on the con-
demned through the same media or another appropriate manner,
if the publication through the same media is not possible.

When it comes to effective legal remedies thorough which the
citizens can realise their rights when the same have been violated
by committing certain criminal offences, an object of our interest
are the offence in Article 155-‘preventing or hindering a public
gathering’ where the persecution is done in the line of duty or
crimes ‘defamation’ in Article 172 or ‘insult’ in Article 173 of CC,
where the honour and reputation of other person have been violated
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where the prosecution is carried out upon private lawsuit.

When we are looking at the offences concerning the protection
of the honour and reputation of citizens, it should be said that the
terms ‘honour’ and ‘reputation’ are categories that are inseparable
and inalienable part of the personality of every individual. As such
they are constantly subject to attacks which can be confirmed by
the number of lawsuits before the courts, where the citizens de-
mand protection as they consider that their honour and reputations
have been violated. Most frequent procedures in the courts are the
ones for offences such as ‘defamation’ in Article 172 and ‘insult’ in
Article 173 of CC.

Also, it should be said that these crimes often represent an in-
cursion into the privacy of the citizens and as of late the court
practice shows that most of the cases are about incursion into the
privacy of public persons.

It is necessary to say that the latest reform in the Macedonian
judiciary brought about several modifications and amendments
about some of the crimes listed in Chapter 18 of CC.

Thus in 2006, in the section about offences against the honour
and reputation, the basic forms of these crimes were amended,
whereby the sentence prison was excluded and only fines were en-
visaged for the perpetrators of these kinds of offences.

The prison sentence remains to be exercised as a punitive meas-
ure for the more serious crimes. Also, obligatory annulment of sen-
tence is foreseen in cases when the offender apologises to the com-
plainant before the court i.e. they take back their statement or the
statement they reported.

In the novelties in 2009 an intervention was carried out in some
of the offences of Chapter 18 of the CC. The modification concern
more serious crimes-defamation of Article 172 and ‘expressing per-
sonal and family circumstances’ in Article 174 where a more detailed
definition of incrimination is included by inserting the following
‘it caused severe consequences for the life or health of the damaged
or a person close to them.”

As a more serious form of offence-Insult of Article 173 of CC, is
listed the public presentation of others to ridicule through the net
because of their ethnic, national or other group background or by
ridiculing the group that has these characteristics.
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Article 176 of CC-acquittal for crimes from Articles172 to 175,
new grounds have been included for exclusion of sanctions for the
offence-defamation in Article 172 of the CC, where one will not
face a fine if they report about something that has been publicly
stated about someone else or the one who is reporting about some-
thing is denied the right to access to information on which they
rely in their defence.

It should be said that in practice, Macedonian courts act in cases
about offences of this character upon private lawsuits.

Lately, there is a tendency for complete decriminalisation of
the offences in Chapter 18 of the CC. In certain European legal sys-
tems the prosecution of perpetrators was transferred from the
criminal to the civil area as well as the right to compensation.

However, our criminal-legal system maintains that the current
novelties in the area of the offences of such type have been satisfac-
tory as the prison sentence has been removed as penalty for the basic
offences in Articles 172,173 and 174 of CC and that with these modi-
fications we are leaning towards those legal systems that consider
that the sanctions for these offences are in line with the international
conventions that explicitly guarantee the right to respect for the pri-
vacy of family life, reputation and the dignity of individuals.

1.1. Criminal-legal protection

After what has been said above, a question arises as to how our
criminal legislative enforces the right to protection from infringe-
ment of the rights to freedom of thought, right to peaceful assembly
and counter-protest, the right to association etc.

The citizen can realise their right v initiating court procedure.
The procedure is initiated by a citizen who has pressed charges be-
fore the Ministry of Interior or the Public Prosecutor’s Office or
the Prosecutor’s Office alone could press charges within its line
of duty, when this is permitted by law.

For the offence-preventing or hindering a peaceful public gath-
ering in Article 155 of CC, the prosecution is done in the line of
duty on the part of the Public Prosecutor’s Office. However, the
prosecution can be carried out upon previously pressed charges or
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after a proposal of a damaged party to the Prosecution when the
citizen assesses that one of their rights has been breached.

If the prosecution which is deciding upon the proposal or the
charges of the damaged party, establishes that there are no suffi-
cient grounds for prosecution, they are obliged to inform the com-
plainant within 8 days and to notify them as to they can pursue
the charges on their own.

If the complainant continues with the procedure, they become
subsidiary complainants in the procedure, by filing subsidiary pro-
posal for prosecution, which can be submitted no later than 8 days
after they receive the announcement by the Public Prosecutor’s
Office.

The damaged party which has not been informed that the Public
Prosecutor’s Office will not continue with the procedure, is entitled
to continue the procedure by making a deposition before the com-
petent court within 3 months as of the date when the Public Pros-
ecutor’s Office discarded the charges. A question arises here as to
how the claimant will know that the Public Prosecutor has decided
not to press charges. There is possibility that they fail to meet the
legal deadline of 3 months, thus finding themselves in a position
when their right to protection is breached by their inability to re-
alise the same before the competent court.

Thus it can be said that the claimant can become a subsidiary
complainant when they are claiming damages for crime that is
prosecuted in the line of duty and are entitled to press charges
when the Public Prosecutor refuses to press charges or renounces
the prosecution.

Unfortunately the Law on criminal procedure which has been
passed and has not come into force yet, leaves the complainant
short of this opportunity i.e. they do not have the opportunity to
press charges as subsidiary complainant and the assessment in
this case is left to the Public Prosecutor which in this phase of the
procedure is a party. The possible conflict between the Public Pros-
ecutor and the damaged party cannot be investigated due to the
fact that the actions of the Public Prosecutor in the given situation
are not subject to re-examination and control. With this decision,
the damaged party is prevented from deciding to launch a legal
procedure. On the other hand, the Public Prosecutor is given broad
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authorisations without the opportunity for intervention in cases
when they have acted inappropriately.

Unlike the offences in Article 155 and 156 of CC where the pros-
ecution is done in the line of duty, for offences such as defamation
in Article 172 and insult in 173 of CC the prosecution is undertaken
upon a private lawsuit i.e. the prosecution is left to the individual
who will assess that their personal interests have been violated.
The individual personally launches the lawsuit by pressing criminal
charges to the competent court. Here, it is very important to em-
phasise that the right to pressing charges is limited within a 3
month deadline, calculated from the day when the person autho-
rised to press the charges found out about the crime and the per-
petrator of the same.

The court which is deciding upon the proposal of the prosecution,
submitted either by the Public Prosecutor or upon private lawsuit,
can pass a ruling with which the citizen i.e. the complainant i.e.
the damaged party is not content and reckons that one of their
rights is still being breached. In accordance to the Law on criminal
procedure, they are entitled to seek justice through other legal
remedies.

2.2. Regular legal remedies

The Law on CC distinguishes two types of legal remedies-regular
and provisional ones.

Regular legal remedies in our criminal procedure are: appeal
against first-instance ruling, appeal against second-instance ruling
and appeal against decision.

By filing an appeal, the first-instance ruling can be disputed on
grounds of every flaw in it.

The Law on CP envisages a regular legal remedy-appeal to ruling
of a second-instance court. The ruling of the second-instance court
can be appealed against in a third-instance court.

In line with the Lawn on CP the third-instance court that decides
upon the appeals for rulings of second-instance courts is the
Supreme Court of RM.
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2.3. Provisional legal remedies

Besides the opportunity of the discontent citizen who can use
regular legal remedy or appeal, they also have the opportunity to
use provisional legal remedies: retrial, extraordinary alleviation
of punishment, request for protection of legality and request
for extraordinary revision of legal and binding ruling.

One can use the provisional legal remedies when they assess
that certain irregularities have been made in the adoption of the
first-instance i.e. the second instance ruling as mistakes can be
made although the ruling was adopted with the highest possible
awareness, care and attention. When this ruling comes into force,
question arises whether this ruling can remain uncorrected and
further unjustified damage to be caused to the party.

In this case, the Law on CC allows under certain circumstances
and despite the legal validity of the ruling the irregularities to be
rectified by giving a chance to the discontent party to correct the
provisional legal remedies.

The conditions under which the provisional legal remedies can
be used have been precisely defined by the Law (on CC), where the
consequences of the use of the legal remedies have also been stip-
ulated. Only under strict legally defined conditions can the enforced
rulings upon certain procedure be modified by using these provi-
sional legal remedies.

Namely, after the coming into force of the ruling it can turn out
that the real situation upon which the ruling was adopted was
wrong or the ruling might be found faulty due to new circumstances
which have come to light later and which indicate that the court
has adopted an inadequate sentence by making a legal mistake or
wrong application of law on established facts.

The Law on CC envisages adequate legal remedies, which are
appropriate for the criminal offence. The remedies include measures
such as:

* Retrial;

« Extraordinary alleviation of punishment;

* Request for protection of legality;

* Request for extraordinary revision of legal and binding ruling
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The provisional legal remedies can be used only in certain cir-
cumstances and cannot be used in every case where breach of the
law has been established i.e. for every mistake in the assessment
of the real situation, for every wrong ruling, whereby the safety
and stability of the real situation is provided, confirmed by the rul-
ing that has come into force.

The request for a retrial as a provisional legal remedy is aimed
against the real situation of the enforced ruling on the case. The
request for retrial is filed in order to correct certain irregularities
in the real situation and to reach a lawful ruling on the case. The
grounds for retrial are misinterpretation of the real situation on
part of the court that has reached the ruling and a ruling that does
not follow the evidence and facts that the court was acquainted
with when making the decision, but is based on other evidence and
facts that are presented to the court and have been obtained after
the coming into force of the ruling.

The request for retrial can be submitted by the parties or the
defence and after the death of convicted person, request can be
filed either by the Public Prosecutor if the procedure was opened
on his order or by the persons described in Article 351 Paragraph
2 of Lawn on CC (his spouse or partner, relative from the immediate
family, guardian, siblings and other person with whom the deceased
person was living in the same household).

The criminal procedure that has been completed with legal and
binding decision or legal and binding ruling can only be revised
upon request of the authorised person only in cases stipulated in
the Law on CP. The council of the court (Article 22, Paragraph 6 of
Law on CP) that presided in the previous first-instance procedure
decides on the request.

Extraordinary alleviation of punishment is a provisional legal
remedy which enables retrial in strictly determined legal condi-
tions, aimed at alleviation of previous punishment i.e. change of
legal ruling concerning certain sentence.

Grounds for petitioning for alleviation of punishment could
only be new circumstances that did not exist in the time when the
ruling was adopted or the court was not informed of their existence
and they would mitigate the sentence of the convicted person.

The request for protection of the legality as provisional legal
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remedy has been intended strictly for control of the legality of rul-
ings that have come into force as well as the procedures that pre-
ceded the passing of those rulings in cases when either the law or
an international agreement which has been ratified in accordance
with the Constitution of Macedonia has been violated. The aim of
the provisional legal remedy is correction of the violation on part
of the court which adopted the ruling that is legal and binding.

The request for protection of legality is submitted by the Public
Prosecutor of RM on his own initiative or on initiative of the con-
victed party.

The request for extraordinary revision of legal and binding ruling
is a request for protection of legality in favour of the convicted
person unlike the request for protection of legality which is addi-
tionally restricted by the scope, time and its range. This request
enables the convicted person to dispute the initial binding ruling
under certain conditions due to certain law encroachments. It is
similar to the requests for protection of legality, but it is limited
in terms of authorisations and scope, considering the fact that this
right is not used by the Public Prosecutor in public interest, but is
solely used by the convicted person for their own benefit. The re-
quest can be filed by the defendant that has been sentenced to
time in prison or juvenile prison. The right to file this request is
also granted to their lawyer.

The Supreme Court of RM is the sole competent body to decide
on all provisional legal remedies listed above.

The protection of all misdemeanours that are encompassed
with the Law on Criminal Offences is realised with the same legal
instruments that have been foreseen in the LL.

In practice a problem is identified by failure to take the defence
into account from aspect of exercise of the right to freedom of ex-
pression and the right to peaceful protest in the course of the entire
court procedure, whereby the investigation on the realisation of
these rights is prevented, although Article 176 of CC provides legal
opportunity for this.
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ANALYSIS
OF
THE RIGHT TO EFFECTIVE REMEDY REGARDING
THE RIGHT TO FREEDOM OF EXPRESSION AND
THE RIGHT TO PEACEFUL PROTEST

International aspect

1. The Universal Declaration of Human Rights

The Universal Declaration of Human Rights was adopted by the Or-
ganisation of the United Nations in 1948 and it is the first international
instrument with which universal protection of the basic freedoms and
rights of the individual is guaranteed. Within the framework of the
United Nations few mechanisms for protection have been established
and these are through the Human Rights Committee and the Human
Rights High Representative, which act after individual and collective
complaints for violations on the part of the signature countries.

1.1. The Freedom of Expression and Gathering

The freedom of expression is foreseen in the Article 19 of the Universal
declaration of Human Rights which reads “everyone has the right to
freedom of opinion and expression; this right includes freedom to hold
opinions without interference and to seek and receive and impart in-
formation and ideas through any media and regardless of frontiers.”

Article 20 of the Universal Declaration regulates the right to
freedom of gathering and guarantees the right of every individual
to free and peaceful assembly and association. Concurrently, reads
that no one shall be compelled to belong to an association.

1.2. The Right to Effective Remedy

The right to effective remedy is guaranteed by Article 8 from
the Universal Declaration of Human Rights, which reads “Everyone
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has the right to an effective remedy by the competent national tri-
bunals for acts violating the fundamental rights granted to him
by the constitution or by law.”

2. International Covenant on Civil and Political Rights

The International Covenant on Civil and Political Rights (ICCP)
was adopted by the Organisation of the United Nations. ICCP en-
tered into force in 1976 and it foresees the most important civil
and political rights, including many detailed provisions on the free-
dom of expression, the right to association and the right to effective
remedy.

2.1. Freedom of Expression and Association

Pursuant to Article 19 from the International Covenant on Civil
and Political Rights:

1. Everyone shall have the right to hold opinions without inter-
ference

2. Everyone shall have the right to freedom of expression; this
right shall include freedom to seek, receive and impart information
and ideas of all kinds, regardless of frontiers, either orally, in writing
or in print, in the form of art, or through any other media of his choice.

3. The exercise of the rights provided for in Paragraph 2 of this
Article carries with it special duties and responsibilities. It may
therefore be subject to certain restrictions, but these shall only be
such as are provided by law and are necessary:

(a) For respect of the rights or reputations of others

(b) For the protection of national security or of public order, or
of public health and morals.”

The United Nations Human Rights Committee in its general
comment No. 10 regarding Article 19 of ICCP states: “When a State
party imposes certain restrictions on the exercise of freedom of
expression, these may not put in jeopardy the right itself. Regarding
the restrictions foreseen in Article 19, they should be provided by
law and they may only be imposed for one of the purposes set out
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in Paragraphs (a) and (b) of Paragraph 3 and they must be justified
as being necessary for that State party for one of those purposes.”
The right to association in accordance to ICCP is protected by Ar-
ticle 22 where it is foreseen:

“Everyone shall have the right to freedom of association with
others, including the right to form and join trade unions for the
protection of his interests.

No restrictions may be placed on the exercise of this right other
than those which are prescribed by law and which are necessary
in a democratic society in the interests of national security or
public safety, public order, the protection of public health or morals
or the protection of the rights and freedoms of others.

2.2. The Right to Effective Remedy

The right to effective remedy is defined by Article 2 Paragraph
3 from ICCP in which it is foreseen that:

“Each state Party to the present Covenant undertakes:

(a) to ensure that any person whose rights or freedoms as herein
recognized are violated shall have an effective remedy, notwith-
standing that the violation has been committed by persons acting
in official capacity;

(b) To ensure that any person claiming such a remedy shall have
his right thereto determined by competent judicial, administrative
or legislative authorities, or by any other competent authority pro-
vided for by the legal system of the State, and to develop the pos-
sibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such
remedies when granted.”

3. European Convention on Human Rights

The European Convention on the basic human rights and free-
doms (ECHR) was prepared and adopted by the Council of Europe
in 1950 as a first regional instrument which has grown today to be
the most effective instrument for the protection of the individual
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human freedoms and rights. With it, for the first time, a judiciary
mechanism for protection was established in the body of the Eu-
ropean Court for Human Rights, which is competent to act upon
individual and State requests concerning the violation of the rights
and freedoms guaranteed by ECHR, after all available remedies at
national level have been exploited.

Pursuant to Article 1 of ECHR, the States signatories of this
Convention undertake the obligation to secure the rights and free-
doms foreseen in the Convention of all persons that are under their
jurisdiction, regardless whether they are their citizens or not. It
guarantees a wide range of freedoms and rights belonging to every
individual in every society based on the principles of the rule of
law and democracy.

Republic of Macedonia signed and ratified the European Con-
vention on Human Rights in 1997, as of that moment it has gained
a new source of law with which a more efficient protection of the
individual freedoms and rights is provided. In accordance with the
Constitution, the European Convention on Human Rights is part
of the internal judicial establishment and it is directly applicable
in the actions of courts and other competent bodies in charge of
preventing violations or providing appropriate legal protection of
the freedoms and rights of the human and citizen.

3.1. Freedom of Expression and Association

In the European Convention on Human Rights, the right to free-
dom of expression is regulated in Article 10, whereas the right to
peaceful gathering and association are regulated in Article 11.

Article 10 Paragraph 1 of the ECHR defines the essence and con-
tent of the freedom of expression, which according to its legal na-
ture is not an absolute right in itself, which means that the freedom
of expression can be subject to restrictions in precisely determined
circumstances and conditions which are explicitly stipulated in
the Convention. The allowed restrictions of this freedom are fore-
seen in Paragraph 2 of the same Article. Article 10 of ECHR states:

“l. Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information
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and ideas without interference by public authority and regardless of
frontiers. This Article shall not prevent States from requiring the li-
censing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms since it carries with it duties
and responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary
in a democratic society, in the interests of national security, terri-
torial integrity or public safety, for the prevention of disorder or
crime, for the protection of health and morals, for the protection
of the reputation of rights of others, for preventing the disclosure
of information received in confidence, or for maintaining the au-
thority and impartiality of the judiciary.”

The right to freedom of assembly and association is incorporated
in Article 11 of ECHR and is identical to the previous Article, where
the first Paragraph defines the content of this right, and the second
Paragraph defines the possible and permitted restrictions:

“l.Everyone has the right to freedom of peaceful assembly and
to freedom of association with others including the right to join
trade unions for the protection of his interests.

2.No restrictions shall be placed on the exercise of these rights
other than such as are prescribed by law and are necessary in a
democratic society in the interests of national security or public
safety for the prevention of disorder or crime, for the protection
of health or morals or for the protection of the rights and freedoms
of others. This Article shall not prevent the imposition of lawful
restrictions on the exercise of these rights by members of the
armed forces, of the police or of the administration of the State.

3.2 Jurisprudence of the European Court of Human Rights

Regarding these rights the European Court of Human Rights
has developed detailed jurisprudence that is constantly being up-
graded in line with the democratic development of its member
states. In the judgment Handyside versus Great Britain, the Court
stated that the freedom of expression represents one of the essen-
tial bases of the democratic society. Considering the nature of this
freedom, the Court, in a number of cases, has pointed out that the
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interference or the restriction of the freedom of expression can be
justified only in necessary cases and that the restrictions and ex-
ceptions to this right should be interpreted restrictively.

The restrictions in Paragraph 2 of Article 10 can only be justified
only if the following conditions are fulfilled cumulatively: 1) the
imposed measure or interference is prescribed by law; 2) the same
should have a legitimate aim; 3) it is necessary in a democratic so-
ciety and 4) the measure or restriction is proportional to the aim
which is expected to be achieved.

The freedom of expression also implies transfer of information
or ideas that could be insulting, shocking or unsettling for the State
or any part of its population. This freedom emerges from the de-
mands of pluralism, tolerance and broadmindedness without which
ademocratic society cannot exist. This is to say that every formality,
condition, restriction or punishment imposed in this field has to
be proportional to the legitimate aim that should be achieved.

As far as the essence and meaning of the freedom of assembly is
concerned, in the judgment in the case “Arzte fiir das Leben” versus
Austria the court states its opinion in the following manner: “A demon-
stration may annoy or give offence to persons opposed to the ideas
or claims that it is seeking to promote. The participants must, however,
be able to hold the demonstration without having to fear that they
will be subjected to physical violence by their opponents; such a fear
would be liable to deter associations or other groups supporting com-
mon ideas or interests from openly expressing their opinions on highly
controversial issues affecting the community. In a democracy the
right to counter- demonstrate cannot extend to inhibiting the exercise
of the right to demonstrate. Genuine, effective freedom of peaceful
assembly cannot, therefore, be reduced to a mere duty on the part of
the state not to interfere: a purely negative conception would not be
compatible with the object and purpose of Article 11.”

In the case Galastyan versus Armenia, the Court has decided
that the judgment against the applicant for its participation in
legal demonstrations had resulted with interference in its right to
peaceful assembly. The Court states that the right to freedom of
assembly is a fundamental right and basis of every democratic so-
ciety (see G. v. the Federal Republic of Germany; Rai, Allmond and
“Negotiate Now” v. the United Kingdom, n0.25522/94). The freedom
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to participate in a peaceful assembly and association is of such
importance that a person cannot be subjected to sanctions.

3.3 The Right to Effective Remedy

The right to effective or efficient remedy is foreseen in Article
13 of the European Convention on Human Rights which states:

“Everyone whose rights and freedoms as set forth in this Con-
vention are violated shall have an effective remedy before a national
authority notwithstanding that the violation has been committed
by persons acting in an official capacity.”

In essence, the obligation of the State to provide for the reali-
sation and protection of the human rights and freedoms primarily
in the framework of the domestic legal system is directly pointed
out in this Article. This Article seeks to provide an efficient remedy
for the violation of any of the rights and freedoms that are guar-
anteed by the Convention.

Article 13 emphasises the subsidiary nature of the protection
mechanism established by the Convention, that is to say that before
submitting a request to the Court in Strasbourg, all the relevant
domestic legal remedies that exist in the national legal systems
in each of the States signatories should be exploited.

According to its legal nature the right to effective remedy has
an accessory legal nature and that right is related to the realisation
of another material right foreseen in the provisions of the European
Convention on Human Rights. The European Court of Human Rights
demands that “the legal remedy should be efficient in law and in
practice.” This means that regardless the fact whether it is singular
remedy or a sum of remedies, they should be available in reality and
should provide real protection of the right for whose alleged violation
the individual is filing a complaint or seeks compensation.

3.4. Jurisprudence of the European Court of Human Rights

The Jurisprudence of the European Court of Human Rights re-
garding Article 13 is changing significantly, thus in the last decade
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there is a tendency the Court, within the scope of this Article, to
ask for a greater protection on the part of the States signatories
of the material rights guaranteed by the Convention, and that par-
ticularly refers to the right to fair trial from Article 6 (1) of ECHR.

Namely in the judgment Kudla versus Poland®, the European
Court of Human rights changed the core of its own precedent right,
according to which for a long time it was considered that the vio-
lation of the material right, in the case the right of trial in a rea-
sonable period of time, absorbs the right of an effective legal remedy
regarding the length of the procedure.” With this judgment, moti-
vated by the great number of requests for the excessive length of
the procedures, the Court has concluded that the absence of effi-
cient legal remedy in the domestic judiciary system should be
treated as a separate procedure and has thus set the standards for
assessing the effectiveness of legal remedies.®

According to the interpretation of the Court, this Article de-
mands that every State signatory to foresee an instrument “ that
will enable protection before the person activates the international
mechanisms” That is to say that the Court assesses whether the
instrument or the sum of instruments, that is foreseen with the
national legislation and which is available, provides effective pro-
tection, and it assesses whether that instruments could prevent
the occurrence and length of the violation of a certain right,
whereas in cases when such a violation has already occurred, the
efficiency of the remedy encompasses full compensation for the
inflicted violation of the domestic legal order.

Nevertheless, it should be emphasized that the states enjoy the
right to discretion or a so called margin of assessment in the ful-
filment of their obligations according to the Convention. In the
case of the obligation that emerges for them from Article 13, it
means that the States have discretion to decide how many and
which domestic remedies will be provided.

The European Court of Human Rights emphasizes that “the
remedies should be effective or efficient, both in law and in the
“see Kudla versus Poland judgment of 26 October 2000
> See Pizzetti versus Italy judgment of 26 February 1993 Series A No.257-C, Giuseppe Tripodi
versus Italy N0.40946/98, 25 January 2000 not published in a report, and Bouilly versus

France,No. 38952/97, 7 December 1999.
¢ See Kamasinski versus Austria, judgement of 19 December 1989 Series A No.168
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practice”. According to the jurisprudence of the Court if the legal
remedies are to be efficient they should be “real and effective, and
not theoretical and illusory”.

Furthermore, the Court demands a degree of certainty that the
instrument will lead to a positive outcome that can be supported
with other similar cases and examples. At the same time, the court
does not demand a judiciary body to act upon the remedy per se,
but another body from the executive or legislative government
can act. What is of importance is that the competent body pursuant
to the domestic law to be able to deliver a decision based on the
merits of the case which will be legally-binding and in the decision
making process this body should provide the guarantees foreseen
in Article 6(1) from ECHR.

Thus in the case Baczkovski versus Poland 2007, the Court con-
cluded that there is a violation to the right of effective remedy, be-
cause a reasonable time frame did not exist according to which
the competent bodies should have been governed when delivering
the decision or giving an approval for holding demonstrations, in
cases when the date of their holding was of grave importance. The
court adopted the stand that the fact that the body had delivered
a decision post-hoc, still cannot be considered an effective remedy
for the realisation of the right of association and assembly in ac-
cordance with Article 10 from the Convention.

According to the criteria defined by the Court in Strasbourg, in
order to secure the efficiency of the remedy in cases when there is
a violation of the rights it is of utmost importance to provide an
appropriate reimbursement that is compensation for the suffered
violation, but at the same time the remedy should provide a reso-
lution to the essence of the concerned right.

Besides these basic elements, through the jurisprudence of the
European Court of Human Rights other elements of importance
for the assessment of the efficacy of the remedy have also been
defined and crystallised, and these are the amount of the compen-
sation and the execution that is the payment of the awarded com-
pensation. The amount of the legal compensation, among else de-
termines the position and the status of victim of the person that
is complaining of violation of some of the rights of the Convention.

7See Judgment Rotaru versus Romania
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This issue, among else is emphasized in the decision on the case
Shurbanoska versus Republic of Macedonia, where among else, it
is pointed to the ratio and the need of synchronizing the amount
of the reimbursement that the domestic courts have decided upon
as opposed to the amount of the reimbursement that is determined
by the Court in Strasbourg.® The issue of execution and reimburse-
ment of the legal compensation awarded with the decisions of the
domestic courts is not of lesser importance.

Finally, the assessment for the efficiency of all the available
legal remedies, as well as of each of those remedies, cannot be ab-
stract or theoretical one, but it should be concrete and to be appli-
cable in each case particularly. The efficiency of the remedy depends
on the fact whether it enables real exercise of the right in practice.

According to the jurisprudence of the European Court of Human
Rights, the burden of proving the existence of an efficient remedy
falls on the part of the state which has a positive obligation to pro-
vide appropriate mechanisms and a system for protection of the
human rights and freedoms. Furthermore, according to the Court,
it is not sufficient that the legal remedy be foreseen by law alone,
i.e.it is not sufficient just to prove that there exists a possibility of
using a certain legal remedy or a sum of legal remedies. The State
should prove that that legal remedy is a functional one and that it
is truly applied in practice, as well as that the favourable and pos-
itive outcome of that remedy in the protection of a given right or
freedom has been supported and proven in previous cases.

8 Case Shurbanoska versus Republic of Macedonia, decision 3665 of 31 August 2010
-1
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Conclusions and recommendations

Departing from Article 50 of the Constitution, in the legal sys-
tem in Republic of Macedonia, the right to freedom of expression
and peaceful protest enjoy multiple protection: constitutional-
legal before the Constitutional Court, criminal-legal and civil-legal
before the regular courts and administrative-legal before the ad-
ministrative courts based on the principle of urgency and priority.

In all these procedures the application of the European Con-
vention on Human Rights is necessary through the established
practice of the European Court of Human Rights.

Constitutional-legal protection- one of the basic competences
of the Constitutional Court of RM is the protection of the freedoms
and rights of the human and citizen through so called “constitu-
tional complaint”. This protection does not refer to all the consti-
tutional freedoms and rights, but only to those that have been ex-
plicitly stipulated in Article 110: the freedom of conviction, con-
science, thought and public expression of thought, political asso-
ciation and activity and prohibition of discrimination among citizen
on the grounds of gender, race, religious, national or political af-
filiation.

The number of cases that have been presented before the Con-
stitutional Court regarding the possible violation of these rights
is very low. So far no violation concerning the freedom of thought
and expression has been registered. As aresult of this, the chances
for success of the petitioners have been subject to doubt in line
with the standards of the European Convention on Human Rights.
This outcome enables one to draw conclusions as to the manner
of functioning of this legal remedy in practice, although in theory
as a legal remedy it offers the opportunity for protection of the
case law (According to Art. 56 of the Rulebook).

According to the previously established positions, the right to
association cannot be directly considered by the Constitutional
Court, except for the freedom of political association. However,
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one has to consider that the freedom of expression is lex generalis
in relation to the freedom of association as lex specialis. In this
sense, the Constitutional Court via broader interpretation and hav-
ing in mind the European Convention on Human Rights could elab-
orate the right to freedom of association and the exercise of the
same via peaceful protest from the perspective of the right to free-
dom of expression (taking into consideration to competences of
Article 110 if the Constitution).

The right to association can also be treated through decisions
about the constitutionality of the programmes and the statutes
of the associations of citizens, which is in competence of the Con-
stitutional Court.

Administrative - judiciary protection- In this context, the fol-
lowing rights are considered: the right to free access to information,
freedom of media (freedom of public information - receiving and
imparting of information), the freedom of assembly, the right to
expressing peaceful assembly.

Free access to public information- The exhibited data shows that
the appeal for realisation of the right to free access to public infor-
mation has proved to be effective with a gradual preventive influence
on accepting the duty on the part of the holders of information in
order to allow access to the information at their disposal. However,
one has to bear in mind that the procedure in front of the Admin-
istrative Court is not prompt enough, even though there have not
been many complaints. The fact that the most recent amendments
to the Law on Administrative Lawsuits will allow the right to appeal
against every ruling of the Court as of June 2011. The appeal can be
submitted to the Higher Administrative Court that is to be estab-
lished, which in turn will provide opportunities for additional as-
sessment of the effectiveness of this legal remedy.

Freedom of media- Because of the specificity of the broadcasting
activity, a special law has been adopted whereby the rules and con-
ditions for the performance of this activity are regulated on the
basis of public competition and obtaining a license from the com-
petent body, whilst an administrative judiciary protection is provided
before the Administrative court of RM, although so far no problems
this area have been noted in practice. Perhaps a special law on the
printed public media (newspapers, magazines, reviews, etc) should
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be adopted, not for restricting the freedom of their establishment
and work, but in order to concretise the constitutional principles
of informing the public, for the protection of freedom of journalists
in the performance of their profession, and also for the rights of
the citizens for correction or realization of the right to reply re-
garding certain information published in the printed media.

As complex subject, the freedom of media is closely linked to
the freedom of thought, freedom of expression, access to informa-
tion, the right to association and the right to protest. Having in
mind the current problems, the realisation of these rights and their
protection can be realized in a certain manner in the administra-
tive-court procedure. The practice indicates that there is no suffi-
cient number of cases with whose analysis the efficiency of the
available legal instruments for protection can be solved.

Freedom of association- In the practical application of the Law
on associations and foundations that entered into force in April
2010, so far there have not been any particular problems. There are
opportunities for disrespect of the principle for non-party actions
of certain associations. At the same time, the provisions of the law
that grant the status of ‘public interest’ to the associations and foun-
dations are dubbed disputable. The clarification of these problems
can be done with determining the alignment of this law to the Con-
stitutional provisions.

Peaceful assembly- The Law on public assemblies as of 2007
does not foresee a possibility for counter-protest against the public
protest that is being held or is to be held. This does not mean that
it is prohibited, bearing in mind that the counter-protest is a manner
of public expression of opinion- in this case related to the protest.
Bearing this in mind there are no constitutional legal grounds not
to allow i.e. to prohibit the holding of the counter-protest. However,
as in the case of public protest and public counter-protest, especially
if they are scheduled at the same time and at the same place the
suppositions and possibilities of not providing a peaceful assembly
are doubled, that is the risk of endangering life and property not
only of the participants but also of other citizens are higher. There-
fore, the issue of legal determination of responsibility of the com-
petent state body for providing conditions for holding these as-
semblies, depending on the particular situation, remains open.

-115



However, having in mind the practice of the ECHR which is a basis
for direct application of the European Convention on Human Rights,
the state has positive obligation to secure conditions for holding
assemblies. The free expression of thought at the assembly cannot
be subject to question, even if counter-protests are held. The dif-
ferences in expression of thought must not hinder the right to
peaceful assembly, and the state must secure this. This law does
not stipulate legal remedies are not foreseen except in cases of ad-
ministering criminal procedure- in that case the right to appeal
is provided in accordance with the Law on Misdemeanours. The
lack of legal remedies for correction of the situation with the right
to peaceful assembly is confirmed by the fact that there is direct
need for application of the European Convention on Human Rights.

The developed rights and freedoms from constitutional, con-
stitutional—legal aspect point to the need of continuous education,
where the ones who adopt the laws must demand protection of
the same and for the direct participants in the intervention about
these rights and freedoms.

Civil-legal protection -the treatment of these rights from civil-
legal aspect i.e. their protection through the efficacy of the possible
legal remedies according to the domestic legislative from proce-
dural-legal character is provided through the right to file a com-
plaint. The complaint as an initial legal act for initiation of proce-
dure in front of the competent local court on the part of the damaged
citizen that wants to exercise the protection of the right in by the
law foreseen procedure (Art. 1 of LL). The protection can be realised
through the regular legal remedy - appeal and the provisional legal
remedies: revision (Article 372 of LL), retrial (Article 392 of LL) and
retrial in view of final ruling by ECHR (Article 400 of LL).

From aspect of application of the material right in the protection
of the stated rights there is room for broader interpretation of the
material-legal provisions related to the violation and the possible
consequences of the violation of these rights through the legal in-
stitute - damages and the compensation for the same in accordance
to CL (Art. 9-a, Art.142, Art.187 and 189).

However, the issue remains open about determining the legal
compensation for the sole violated right in conditions when com-
pensation is not demanded for any damages whatsoever, but only
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adecision that abasic human right has been violated and defining
a just satisfaction of the citizen who has been prevented from ex-
ercising the right guaranteed by the Constitution and the laws
that foresee the exercise of the same. In these cases the provisions
of the European Convention on Human Rights can be applied.

Finally, the issue of the efficacy of the legal remedies in the do-
mestic judiciary system that enable protection of the fundamental
human rights and freedoms from the aspect of the judiciary practice
needs to be considered from aspect of court practice. Although dif-
ferent violations to the basic human rights are possible and occur
in the everyday life of citizens, still the practice of the domestic
civil courts is poor regarding this type of cases concerning the pro-
tection of human rights. This is to say that there are reasons that
impede the citizens’ approach to the realisation of the protection.
In the course of the realisation of the project activities the reasons
can be attributed to the lack of judiciary practice which does not
lend solid grounds for realisation of the protection, the speed of
the court procedures and the insufficient education on this field
both in the national and the international legislative and practice.
It is necessary to undertake appropriate activities form aspect of
acquainting the citizens to their rights regarding the exercise and
protection of the substantive/material rights. Furthermore, the
amendment of the national legal regulative by further explanation
of the possibilities for realisation of these rights and broader in-
terpretation of the existing legal regulations and direct application
of European Convention on Human Rights.

In the realisation of this goal an education is necessary of the com-
petent organs about the meaning of the protection of human rights
and continuous education regarding the continuous education about
the changes to the national regulative i.e. the interpretation of the
legal provisions in their application and in the practice of the ECHR.

Criminal-legal protection - the protection of the right to free-
dom of expression and peaceful protest is foreseen and regulated
in the Criminal Code, through various criminal offences and espe-
cially through the criminal offence defamation (Article 172), insult
(Article 173) and preventing or hindering a public gathering (Article
155). In the cases of defamation and insult the prosecution is un-
dertaken upon private lawsuit, whereas in cases of criminal offence
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such as preventing or hindering a public protest the prosecution
is undertaken ex officio, as well as upon previously submitted crim-
inal charge or proposal by the damaged party to the Public Prose-
cution Office. Regular legal remedies in our criminal procedure
are: appeal against the first-instance ruling, appeal against the
second-instance ruling and appeal against a decision, and provi-
sional legal remedies are: retrial, extraordinary alleviation of pun-
ishment, request for protection of legality and request for extraor-
dinary revision of punishment.

In the application of the legal remedy-request for protection of
legality, the position of the parties in the criminal procedure is not
identical. Namely, the public prosecutor has a complete discretion
when deciding upon the initiative of the convicted person. Actually,
the prosecutor as a party decides upon the right of the other party-
the convicted person in the part to whether they will accept the
request or not.

In this sense, the legislator should further regulate the issue
of equality of the parties while taking into consideration the legal
safety of the same. The presented instruments theoretically provide
certain degree of protection, but the protection of the right to free-
dom of expression is minimal especially with the failure to apply
Article 176 of CC.

Yet, it is necessary to emphasise that in the criminal legislation
of the Republic of Macedonia there is no separate criminal offence
or mechanism with which the right to freedom of expression is
protected when the same has been subject to restrictions, as it is
the case with the right to peaceful protest with the envisaged crim-
inal offence-preventing or hindering of public gathering.

Having in mind the presented conditions, more consistent ap-
plication of Article 176 of CC is necessary in practice as well as bet-
ter educational approach to the aforementioned problems.

International- legal aspect- In accordance with the interna-
tional instruments for protection of human rights and freedoms,
the states are obliged to provide efficient protection and effective
legal remedies to all the citizens and individuals that consider that
their rights and basic freedoms have been restricted or violated.
By signing and ratifying the aforementioned international docu-
ments, the Republic of Macedonia undertakes to respect, guarantee
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and protect the human rights and freedoms. These rights and free-
doms, among which are those referring to the freedom of expression
and the freedom of assembly and association are incorporated in
the Constitution of the Republic of Macedonia and in the domestic
legislation and, in principle, they are compatible to the international
principles and standards. The principles and standards incorporated
in the international documents, and in particular in the European
Convention on Human Rights, that relentlessly and dynamically
develop through the jurisprudence of the European Court of Human
Rights should be reflected in the actions of the national bodies
and courts, particularly in context of the system reforms that have
been foreseen with the Protocol 14-bis and with the Declaration of
Interlaken, whereby the principle of subsidiarity is strengthened
and which are directed towards more efficient functioning of the
European Court of Human Rights.

It can be concluded from the previous analysis of the legal reme-
dies in the civil, criminal, administrative and constitutional pro-
cedures that they exist de jure in our legal system.

However, the fact that the legal remedy exists de jure is not suf-
ficient. Furthermore, what is of essential importance for the effi-
ciency of the foreseen legal remedy, is how and whether that remedy
will be used in practice and whether it really and de facto leads to-
wards the realisation of the rights the protection of which is being
demanded. Based on the aforementioned analysis, it can be con-
cluded that the legal remedies that exist in the constitutional, ad-
ministrative, and civil procedures for protection of the right to
freedom of expression and peaceful protest that are in progress
before the courts in Republic of Macedonia, are not sufficiently
applied in practice. It is necessary to undertake the proposed meas-
ures to overcome the presented problems and to secure appropriate
realisation and more thorough protection of these rights.
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